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The history of pitnishmeni i» perhaps the most curious part of the 
criminal law. Sir James Stbphem. 



There can be no more striking mark of the advance of European 
civilization than the transition from the dungeons and fetters of the 
Middle Ayes to t/ie penitentiaries of modern titnes. 

Sir William Crawford. 



The school of criminal jurists to which I belong has not deserted 
received opinions on light grounds, nor sought for neio princiftles initil 
the failure of the old ones for the production of good practical residts 
had been demonstrated by centuries of experiment^ varied until the wit 
of man had exhausted all the possibilities of permutation. 

Matthew Davenport Hill. 



Conquer your foe by force, and you increase his enmity. Conquer 
by love, and you will reap no after-sorrow. 

From the Fo-BHO-iiiNG-T8AN-rKiNO 



PREFACE. 



This book must be tabea for what it ia, not for what 
I it does not claim to be. It does Dot pretend to be either 
[ origiiiHl or exhaustive. 

The awlhiir was requested to deliver a courKe of 
■ lectures, in 1893, before the students of the Sliito 
( UuiverBity of Wiacoiiaiu, which were given extorapornr 
I neously; but afterward written, to be read, in January, 
I 18^5, before the Lowell Institute in Boston. 

They have been rewritten for publication, in the hope 
that they may prove not only instmutivB but inter- 
esting. A great frivolous interest in crime is deni-, 
onstrated by the attention paid to it in the diiily 
journals ; why not hope that a serious intereat may 
also be taken in suggestions for its suppressiou ? 

This is not a book ou prisons, much less on the 
organizatiou and government of prisons. It is rather 
I desired to be an aid to legislation and to the formation 
I of a correct public opinion, which must in the end con- 
I trol legislation. Its aim is to give to tlie ordinary 
J reader a clear and connected view of the change in 
f the attitude of the law towanl I'rime and criminals, 
[ during the century now drawing to its close, and of 
f the honorable jmrt whicli the Unitoil States hafl Iioriie 
in the luovciiu'ia fur ;i liet.tiT rcuogriitJun uf the rights 
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even of convicted criminals. Looking to the future, the 
watchword should be : nulla vestigia retrarsujn. 

The authority for each statement in the text is not 
given in foot-notes, because of the great number of 
citations that would be necessary, and the consequent 
fatigue to the reader. The principal authorities con- 
sulted are : — "A History of the Criminal Law of En- 
gland," by Sir James Stephen ; " History of Crime in 
England," by Owen Pike ; " Chronicles of Newgate," 
by Arthur Griftiths ; " The State of Prisons in England 
and Wales," by John Howard ; " The Punishment and 
IVevention of Crime," by Col. Sir Edmund F. DuCane ; 
" Crime and its Causes," by William Douglas Morrison ; 
• " The Criminal," by liavelock Ellis ; ^* Strafensystem 
und Gefangnisswesen in England," von Dr. P. F. As- 
chrott ; " Lesebuch der Gefangnisskunde und Bertick- 
sichtigung der Krimmalstatistik und Kriminalpolitik," 
von K. Krohne ; " Handbuch des Gefilngnisswesens," 
(by various authors, but edited by Dr. Franz von Hol- 
tzendorff and Dr. Eugen von Jagemann) ; " Esprit des 
Lois," par Montesquieu; "Beccaria et le droit p^nal,^' 
par M. C^sar Cantu ; " M^moire sur les moyens de 
corriger les malfaiteurs et les faineants," par Ch. Hip- 
l^olyte Vilain XIIII ; " llistoire de la legislation," par 
M. le Comte de Pastoret ; " Dictionnaire de la penality 
dans toutes les parties du monde connu," par M. B. 
Saint-Edme ; " Les i)risons de PEui-ope," par MM. 
Alboize et A. Maquet ; " Code des prisons," par M. Mo- 
reau-Christophe ; " Du droit de punir," par fimile de 
Girardin ; " Question des peines," par E. H. Micliaux ; 
" Sul govcrno e sulla rifornia delle carceri in Italia," 
di Martino Beltrani-Scalia ; and many more. It is im- 
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possible to mention by name the books, reports, docu- 
ments, pamphlets, and journals which the author has 
read or examined, during the quarter of a century in 
which this subject has claimed more or less of his atten- 
tion. Much of his acquaintance with it is derived, not 
from books, but from personal contact with prisons and 
prisoners. The books here named are histories or con- 
tain historical material ; books on the theory of pun- 
ishment have been omitted, also books by American 
authors. 
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PUNISHMENT and REFORMATION. 



THB Q0S8T1OH STATED. 

Of all the perplexing questions wliitrh confront the 
I statesman and tbe publicist, probably the must difficult 
I of solution IB that which relates to the proper treatment 
rime and criminals. This is true, whether tlie ques- 
I tioQ is approached from its theoretical or its practical 
[ side. 

An enlightened criminal jurisprudence must rest upon 
I principles which command the sanction of science and 
I the approval of absolute justice ; but these principles are 
I not easy tu iind or to formulate. In practice It must 
[ satisfy certain ohviotis experimental tests. Does it in- 
F Bure the public jvace and security, by reducing the volume 
f of crime and the number of known, habitual offenders ? 
I Does it accomplish this result with due regard to the 
I rights and interests of convicted criminals, as well as 
[ of the commuuity which it seeks to protect ? In other 
I words, does it attain tbe maximum of efhciency without 
I degenerating into oppression, and with the least possible 
tinfiiction of pain or loss ? 

For a correct reply U> these inquiries, patient historical 
csenrcli ami I'xa^'t statistical knowltilge are esscntiiil. 



2 PUNISHMENT AND liEFORMATION. 

Criminal law has been slowly and painfully evolved from 
human consciousness, in response to the varying histor- 
ical exigencies of the race. The time has arrived when 
it must be judged by a higher criticism, which needs to 
be not merely retrospective and philosophical, but ethical 
and practical. Through what evolutionary stages has 
criminal jurisprudence already passed ? What are its 
present tendencies ? Are these tendencies such as to 
commend themselves to the ethical, political, and legal 
sense of mankind, in an advanced state of Christian civ- 
ilization ? The law is itself upon trial. A mass of evi- 
dence has been here accumulated, which must have an 
influence upon tlie verdict to be rendered by those who 
do the present volume the compliment to read it. 

Our subject may be defined as the treatment of crime, 
for its repression and prevention ; and of criminals, for 
their extirpation or rehabilitation ; both in the past and 
in the present, with special reference to improved 
methods of treatment in the future. To this science, if 
it is a science, Francis Lieber has given tlie name of 
" penology," often confounded by type-setters in print- 
ing-offices with phrenology, to which it bears no relation. 
The term is an awkward one, as most technical terms are 
apt to be. Prison discipline, which the word is meant to 
include, is an art, rather than a science ; but the termi- 
nation of the word does not suggest any practical appli- 
cation of science. The Germans call this branch of 
human knowledge, from the scienfific point of vieir^ 
Gefdngnisswesen ; from that of art, Gefdnffnisskumie^ It J 

French, it is la science 2^^^^^^^^^^^'''^ f *^® mercurial 
have borrowed a phrase from the sedate Quaken 
commonwealth of William Penn. 




TUB QUESTION STATED. 3 

Call it what we may, tlio theme wliifh uow engages 
our attention is remote from the onlinary experience, 
and to many it is repulsive. Rightly regarded, however, 
it is as interesting as it is important. If any apology is 
required for its preseutation, it may be found iu the fwl- 
lowing quotation from Victor Hugo : — 



" The study of social infirmities and deformities, with a view 
to their ture, is a sacred duty. The misaion of (he hialorinn of 
iileas and of morals is not less obligatory tliiiD that of Ilie cliroD- 
icier of events. The latter skims the surface of ciriliiation. He 
reiiiiBtcra royal marriogesi, the birth of princes, quarrels between 
kings, battles, convocations, the achievements of men illustriotis 
tor thrlr public services, jiolitlcal revolutions. He deserlbes the 
external aspect of events. But it is a de^wr and more arduous 
task tu i>enetra(« beneath the surface ; to tuy bare the foundations 
un which the social structure has heen reared ; to tell of those 
who labor, whosuffer, and who wait, — of womanhood staggering 
imder burdens too heavy to be borne ; of childhood la its yuiing 
agony; of the silent secret eonlHils which alienate men from 
their kind ; of the obscure ferocities, the prejudices, the intrenched 
injustice, the subterranean reactions of law ; of tlie hidden evolu- 
tion of souls; of the formless shuddering of the masses of the 
slarve<l, the half-c1a<l, the disinherited, the fatherless, the nnfor- 
tunate, and the infamous ; of all the hobgoblins that wander In 
tliedark. He who would lay bare the mysterious sprlngsof human 
actions must descend — with a heart full at once of charity and of 
severity, as a brother and as a judge — Into those impenetrable 
casemates where crawl in contusion those who bleed and those 
wlin slrike, those who weep and those who curse, those who fast 
and those who devour, ilie wronged and their oppressors. Have 
these historians of the heart duties inferior to those which are 
laid upon the historians of the world's exterior life ? Has Dante 
less to say than Machlavelli ? ts lUc umler-world of civilization, 
berniise It la deeper and more glouiny, less real and Important than 
the upper? Can wa know tile mountain, it we know nothing of 
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4 PUylSlIMEyT and ItEFOHMATION. ■ 

The limits of iienology are incapubte of exact defini- 
tion. It embraces portions of criminal jurisprudence. 
It covers everything which relates to prisons and prison 
discipline. It includes certain aspects of the work of 
the police, and of the institutional and other agencies liy 
which preventive work is carried on in behalf of chil- 
dren and youth. It has points of contact with nearly 
every science and art which it is possible to name. It is 
related to medicine, through the connection which sub- 
sists between crime and insanity, and the necessity for a 
sound prison hygiene. The problem of criminal heredity 
creates a close affiliation between penology and biology. 
It is an essential and important branch of law, but it is 
no leaa intimately connected with government in the 
wide sense, or with politics regarded from the point of 
view of tlie statesman. It euters into the domain of 
philosophy and of religion. It has its ethical side. 
Prison discipline is, as we shall see, largely a question 
of [wdagogica. The causes of crime require for their 
elucidation an adequate knowledge of political economy 
and of general sociological conditions. To demon- 
strate their operation the aid of statistics must be in- 
voked; an art of extreme nicety and precision. The 
comparative study of crime implies familiarity with geog- 
raphy, anthropology, and history. The practical admin- 
istration of prisons demands some acquaintance with 
architecture and engineering, with agriculture, with me- 
chanics and manufactures, with trade an<l finance, and a 
deep insight into human nature, joined to exjterience in 
the government of men and natural aptitude for it. A 
competent warden needs to be thoroughly grounded in 
psychology. In short, all knowledge wliicli liiis man for 
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its subject or object, and i's])cciaJly all philosophical iti- 
iquirica which aiui to expluiii liumivii activity, imlividual 
ir social, ill its origiii or in its oiiteoiue, lead up to the 
iriflon question. It la one of many doors through which 
ini) miiy enter the palace of Miuerva. There is no social 
question at onc« so pitifouud and so far-reacliing, iinlesa 
it lie the lalKir questiou, with wliii'h the prison question 
is closely and vitally united. 

There are two principal methods by which it may be 
Itudied — the philosophical and the historical. These 
are, however, so blended in practice aa to be almost 
indistinguishable, except when the scalpel of the teehni- 
tal analyst clivideR them from eacli other upon the dis- 
^Cting table in the chamber of speculative science, 
vhtch is the chamber of death. The ideas and conduct 
of men are in life so inextricably interwoven, that the 
ihistoric and the philosophic or logical order, in their 
parallel evolution, during the slow progress of the race 
from barbarism to civilization, are aubstantially the 
Borne. History needs to Ire reail in the light of philoa- 
iphy, and philosophy in the light of history, if we 
would form a distinct mental image of either — an 
■age which will correspond to the real, and afford a 
Jew to the ideal. The author of this little book will 
Mive BUoreeded in his aim, if on e\-ery page he succeeds 
n atUirhing to a historical fact, which is a pinture, an 
ixplaiiatory legend in the form of a philosophical con- 
ilitaioQ, and if he can induce the reader to turn from 
me to the other and l>ack again in quick succession. 

A brief outline of the scope and orrier of the topics 
nclndwl in the plan of the present volume will be an 
ad to the comprehension of the argument. 
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6 PUNISHMENT ANn REFORMATION. 

Tvro principal questious demand our attention : What 
is crime ? and, What is the criminal ? The notion of 
crime is not a fixed, but a variable, notion, growing out 
of local and temporary conditions, subject to perpetual 
modification in aceortlance with the political and reli- 
gious conceptions peculiar to a given community in a 
given age. The criminal is the concrete expression of 
the abstract idea of crime. In his relations to tlie past, 
be is a product of antecedent causes, partly individual 
and partly social. In his relations to the present, he is 
an anti-social and disturbing element, a protest against 
existing social conditions and regulations, a menace to 
the public peace and safety, and in a greater or less 
degree a public enemy. lu his relations to the future, 
he is a problem ; whether soluble or insoluble, the future 
alone can determine. 

These questions are separable only in thought. Since 
crime exists and can exist only in the criminal, the 
treatment of crime and that of the criminal are merely 
two phases of one and the same problem. Logically, 
however, the mind deals first with the question of the 
suppression of crime, theu with tlie fate of the crimi- 
nal, and his conversion or extirpation. This is also the 
historical order. It is only of late that the fate of 
the criminal himself has attracted public notice and 
interest. 

There have been four distinct stages in the evolution 
of criminal law. The first was the era of vengeance, or 
retribution ; the second, that of repression ; the third, 
that of atteinpteii reformation and rehabilitation j the 
fourth, of which we see as yet but the early dawn, is 
that of prevention. We shall see, as we proceed, how 
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tikese must huve followed each otlier in the precise order 
here indicated. 

It is of absorbing interest to trace the sueoessive steps 
by which each of these conceptions of the function of 
crimiiml legislation has faded into that which immedi- 
ately replaced it. The /ex talumis was the original and 
barbarous foundation of the penal code. Retaliation, at 
' first a private right, became, in the lapse of time, a pub- 
I lie duty. The penalty of deat!i, ouce the usual ami all 
I but universal form of vengeance, could be avoided by 
I pecuniary comiiensation; and when the primitive State 
I took into its own hands the regulation of such composi- 
J tion, the foundation of a true criminal jurisprudence was 
klaid. The State and the Church then took upon them- 
Kselves the task of suppressing crime by measures of 
leeverity, designed to intimidate would-be criminals by 
■'the terrors of torture, in all its hideous forms. This 
K^onception held hiunanity in its unrelenting gras]), not 
Ifor centuries, but for thousands of years. Judicial and 
kacGlesiastical murders were for ages regarded as the 
Kessential safeguard of social order and private security. 
F Banishment was invented as a humane substitute for 
capital punishment. Prisons were merely places in 
which the accused awaited trial, or the condemned 
awaited execution. Beccaria gave the final blow which 
, resulted in the overthrow of torture, and his influence 
I IB largely responsible for the gradual disuse and partial 
I abolition of tlie death jienalty. 

John Howard pointed out how imprisonment might 
I itflelf be made a legal penalty, ami at the same time a 
I means of reformation of law-breakers. These two re- 
I formers were coiitfrniximries. The entire movement for 
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tlie amendment of the criminal law^ and for the reform 
of prisons, is vitally connected with the growth of 
democratic ideas and institutions. It may almost be 
said to date from the American and the French Revolu- 
tions. It was greatly, and on the whole favorably, 
influenced by the discovery of Australia, and by the 
English experiments tried on that distant soil, under 
the system of transportation) which lasted for eighty 
ycai-s, before its failure was formally acknowledged. 
With the general acceptance throughout Christendom 
of imprisonment as practically the only secondary 
punishment, the criminal has become an object of at- 
tentive scientific study. The attempt to reform him 
has led to the invention of three systems of piison 
discipline ; the Pennsylvania, tlie Auburn, and the 
Elmira. Penologists are divided into three camps, as 
they favor one or the other of these systems. The in- 
complete success of either has led many to doubt the 
efficiency of all methods which may be adopted for the 
renovation of the criminal character and impulses. 
Their persistence has led to new studies of the criminal, 
in his heredity and in his biological development, which 
have taken the name of criminology or criminal anthro- 
pology. But all are agreed tliat the principal hope 
of any material reduction in the volume of crime lies 
in its prevention, rather than in its cure. Society now 
seeks a better knowledge and more effectual enforcement 
of the laws of moral hygiene. 

This record of slow but certain progress is the history 
of a movement in which the history of the human race 
is hidden at the core. It is the history of the stops 
by which the bonds of submission to external authority, 
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iiiitispensablu in tlie infiLiii^y of tLe race, but always 
liable to bepome arbitrary and despotic, have gradually 
been re1ax«>d, as luaulcind has leanied the lesson of self- 
control. It is a history which contains and is the eni- 
bodimpnt of a prophncy. But the enrreut of events has 
not flowed steaclily onward without iiiterniption. It 
has bpeu a raging stream, dashing against nxiky Ivir- 
riers, which have thrown it back upon itself; it has 
been tilled with eddies and counter-currents. In the 
conflict with crime, sotdety may Iw compared to a blind 
giant, dealing furious blows at tin unseen but ever- 
present and irritating foe, sometimes hitting the mark, 
but, alas, tiio often missing it. 

One central, dominating idea has characterized the 
entire movement, namely, tltat the world can only he 
rid of crime by ridding itself of the criminal; whether 
by killing hJiii, sending him into exile, shutting him 
I up in prison, intimidating iuid disabling him, or reform- 
ing hiiu. The surest of all plana would he to stop the 
manufacture of (criminals- This is the latest develoj)- 
ment iif the war against crime. The morlem pcdice 
system is of more recent date than jirison reform. 
Police surveillance of discharged convicts has lieen fol- 
lowed by suspension of sentence and surveillance wiUi- 
oat commitment to prison. Our institutions for the 
reformation of juvenile transgressors are an atldition 
to the prison system, intended in large measure to 
supersede it. The principles and methofls on which 
they are conducted have just l>egun to affect sensibly 
the organization and discipline of prisons for adults; 
they have given birth to the new reformatories for adult 
first offenders. They are largely supplemented by 
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purely preventive institutions for young children of 
both sexes, who are thus rescued from an environment 
favorable to the growth of criminal character. 

Still more recently, the best authorities on child- 
saving tend to dispense, as far as possible, with all 
institution life for children, and to place them directly 
in private families, where they will receive the benefit 
of a home, and their surroundings will be more nearly 
assimilated to those of other children. 

If the centuries before Christ and the first eighteen 
centuries of the Christian era furnish the dark back- 
ground, against which the beauty that resides in the 
salvation of the lost and the rescue of the perishing 
stands more sharply revealed, on the other hand it may 
be said that the benevolent work of the nineteenth 
century, throughout the world, is the outward and 
visible reaction against the barbarity and brutality 
which, before this century opened, everywhere charac- 
terize<l the administration of the criminal law. The 
flower of Christian charity has sprung up and blossomed 
from roots which struck deep into what seemed to be 
the most unpromising of soils, but which has been en- 
riched by the blood of numberless victims, and watered 
by the tears of the pitiful. 
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CHAPTER n. 



WHAT IS OBIMBt 



Cbiue needs to be sharply cliscriminated from vice on 
tlie one hiiud, and from siii on the uther. Viut'a are 
injuries done to oneself, through the violation of nat- 
ural law, wiiidi affw;t othtTs ouly indii-eutly, if a,t all 
IntemjHsrante is a vice ; so is sloth, so is improvidence. 
Sins are offeupes against God, whose commandments 
ext«iid beyond outward acta and reach down into the 
region of unuttered thoughts and uufnltilled desires, of 
wliieli liiiuiau legislation cau rightfully take no cogin- 
zaoce. Crimes are wrongful actions, violations of the 
rigtitfi of other men, injuries done to individuals or to 
society, against which there is a legal iiruhibition en- 
forced by some appropriate legal penalty. 

The distinction just miule is real, but these categories 

i of wrong-doing are not necessarily niutnaiiy extdu'iivp. 

There are vices and crimes wliich are also sins. And 

\ any vice or sin becomes a crime wheu it is declared to 

[ be punishable liy human law. 

Again, actions or omissions contrary to equity, for 
I wbich the legal remedies are merely civil, and consist in 
I restitution, with or without damages, must l>e diserimi- 
[ nated from actions or nmissions in which the disr<?gard 
I sliowii for the rights of others is so palpably iuiinoral 
[ and anti-social as to call fur the infliction of some degree 
I of criminal punishment, either Ijy deprivation of life, 
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liberty, or property. Only the latter fall withiu the 
strict deiinitioii of crimes in the technical phraseology 
of the law; the former are torts. 
Sir James Stephen says : — 

** The criminal law is that part of the law which relates to the 
definition and punishment of acts or omissions which are pun- 
ished as heing — 

(1) Attacks \\\>o\\ public order, internal or external ; or 

(2) Abuses and obstructions of public authority ; or 

(3) Acts injiulous to the public in general ; or 

(4) Attacks upon the persons of individuals, or upon rights 

annexed to their i)ersons ; or 

(5) Attacks u]Km the property of individuals, or upon rights 

connected with and similar to rights of property.*' 

To this succinct description of the criminal law he 
adds : — 

** The conditions of criminality consist partly of positive con- 
ditionH, some of wliich enter more or less into the definition of 
nearly all offences ; the most important being malice, fraud, 
negligence, knowiecige, intention, will. There are also negative 
conditions or exce]>tions tacitly assumed in all definitions of 
crimes, which may be described collectively as matter of excuse." 

C-rimos arc distinguished as felonies or misdemeanors. 
By the common law of England, felonies were punish- 
able witli death. In the ])enal c(k1cs of the United 
States, the distinction between a felony and a misde- 
meanor is mainly statutory, and lias lost its original sig- 
nificance. The graver offences are felonies. Felonies 
are jmnishable by deatli or imprisonment in a state 
prison or penitentiary for a term of years ; an offence 
thus punishable is a fchmy. Misdemeanors are pun- 
ishable in a minor prison fojr a term of months or 
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days; an offtjiiw thus puiiishiiltle is a niisdL'tiie.inor. 
A finer example of ruasoning in a. uircle ciiinot well 
bo imagined. The distinction is purely artitit^ial and 
arbitiary. 

The French criminal code mukes a somewhat similar 
ftnil equally irrational, but still more complirated, snlidl- 
mion of crimes into three giwles: (1) Coutrdveiitiims ; 
(2) delicts ; (3) crimes, ('ontraventioiis ace violations 
of police regulations. The penalties for delicts are cor- 
rectional; for crimes they are afflictive or infamous, or 
both. 

For tlie purpose of this argument, the one important 
fact to understand and remember is that nothing is a 
crime, which the law does not so regard and punish. 
Paul, who was as learned in the law as he was indefati- 
gable in his missionary iceal, (|uaiutly expresses this 
truth, in saying to the Boinans: "Without the law, 
sin is dea<l. For I wa.s alive without the law once ; but 
when the comnmndinent came, sin revived, and I died.'' 

The origin of law is shruudeil in the luistH of an- 
, tiquity. There must have l>een a time when there was 
> law, in the sense of legal enactment, for mankind, 
any more than there is for the brute creation. The 
passions of men exphHled at the touch of conscious 
wrong, a* a dog snarls and bites when another dog 
attempts to take away the bone which he is crunching 
under his teeth. No other mode of self-defence was 
known or practicable. There was a time when the idea 
of the State was foreign to human thought. Before the 
organization of the State, all wrongs fell mUt the cate- 
gory of torts, that is, purely civil injuries, or of sins, 
tliat is, insults to t!ic majesty of the gods. Crimes are 
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acts of disobedience to the state. Where there is no 
State, there can be no crime. 

The sense of wrong must have preceded the sense of 
right in the individual and common consciousness. We 
now look upon wrong as the negation of right ; but it 
seems probable that to the primitive man wrong was 
something positive, and that the notion of rights was 
slowly evolved, through the instinctive opposition felt to 
successive and repeated injuries. In Sir Henry Maine's 
opinion, << It is hazardous to pronounce that the child- 
hood of nations is always a period of ungoverned vio- 
lence." Nevertheless, the natural state of man without 
law is one of private and tribal war. Where there is no 
conflict, no struggle for existence, there is no life. Law 
is an attempt to regulate this struggle ajnong men upon 
equitable principles and in the interest of the greatest 
number. In the iirimeval state of mankind the strug- 
gle was luiregulated. The sole measure of the atrocity 
of an injury was the degree of the passionate reaction 
which it aroused. Self-defence and the redress of inju- 
ries were the affair of the individuals directly affected. 
The steps by which private war was abolished, crimes 
legally defined, and their punishment relegated to the 
judiciary will be recounted in a subsequent chai)ter. 

The definition of crimes has varied from age to age, 
especially in different states or nations. Offences which 
are jmnishable by law may or may not be contrary to 
morals. Much confusion of thought has l)een occa- 
sioned by the failure to recognize this double sense 
of the word crime. A corresponding uncertainty at- 
taches to the meaning of the word criminal in the 
mouth of any one not a lawyer. 
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Among tlie crimes of a superstitiims sige, otffiu'es 
I against the prevailiug religion occupied a proiuiueut 
I place. The ecclesiastical spirit fliiils it« freest scope 
I among the ignorant ; and with savages, the priest is 
I everywhere a personage of consequence, clothed H-ith 
Bupematiiral power and endued with authority derived 
I directly from the gods. He bows before ucme but the 
. king, and not alwiiys before him. Tlie relation of the 
prieBthood to the tlirone, whether in a theocracy or in a 
modem Stat«, wliere the king is supposed to rule by 
divine right, and the riglit to reign is conferred with 
appropriate ceremonies by the Church, is such as un- 
duly to exalt the ecclesiastical authority. If jKiliticat 
L.power in civil government is derived from the consent 

■ of any ecclesiastical prince or hierarcliy, then the right 

■ of the Church to detine and to punish ecclesiastical 
ices, either by its own courts or by those of the 

I'Civil power, cannot logically be denied. The Church 
Klias always claimed this right, and where the separa- 
f tion between Church and State is not absolute and com- 
plete, it must be conceded. The common ecclesiastical 
[ offences are heresy, sacrilege, sorcery, witchcraft and 
I enchautments, blasphemy, perjury, and Siibbath- break- 
I ing. Everywhere the heretic is one who differs in 
opinion from the religious party in power. Heresy in 
one place is orthodoxy in another, and the definition 
of orthodoxy changes with every alteration in popular 
beliefs. The Egyptians punished with death any one 
. who should reveal the burial-plai'e of the sacred bull, 
I Apis, or who should even by accident cause the death 
I of a vulture, a cat, or an iclmeumon. At Athens sen- 
[ tence of banishment from Attica was pronounced against 
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the profane individual who should pluck a leaf from 
the trees consecrated to Minerva. It was there re- 
garded as sacrilege to kill a bird consecrated to Escu- 
lapius. The early Christians were thrown to wild 
beasts^ crucified, and burned alive by the Eoman em- 
perors. In the Middle Ages, the Catholic church perse- 
cuted Protestants with fire and sword. The Protestants 
made similar abuse of power when fortune had placed it 
in their hands. Even the Puritans of Massachusetts 
banished lloger Williams, though he was himself a 
Puritan. The ecclesiastical courts of England, until 
the year 1040, hud the right to punish offences against 
religion and morals ; in other words, to punish sin as 
such, particularly offences arising out of the relation 
of sex, including every form of incontinence. This 
right still exists as to incest, which is not a secular 
crime by English law. The Court of High Commis- 
sion, which was a sort of Protestant Inquisition, wiis 
authorized to enforce ecclesiastical conformity ui)on all 
persons, lay or clerical. The decrees of the ecclesias- 
tical courts were enforced by excommunication and pen- 
ance. The greater excommunication entailed a variety 
of civil incapacities ; an excommunicated person could 
not sue, nor testify as a witness, nor come into the j)os- 
session of an inheritance. They also had power to im- 
pose heavy fines, and to commit offenders to prison, 
though not to inflict torture or the penalty of death. 

The list of obsolete crimes is a long one. Possibly 
the most illustrious is that of lese-majesty. Laesa 
majestaSj under the Roman law, included pretty much 
every form of derogation from the dignity of the Em- 
peror, or, in the days of the Republic, of the people. 
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Ity the liiw oF the Tivi^lve Tuhles, it was inniiBliecl by 
I flogging to ileath. In Kiiglaml a law of Henry VIII. 
I pronounced any one guilty of this offence wlio ehuuld 
I predict tlie death of the king; and, the prince liiiviiig 
[ been seized with an illness, bis pliysicians dared not say 
I that his life was in danger. 

Sumptuary laws furnish another illustration. The 
I law no longer attempts to prescribe what nit^n shall 
I eat or wear, the number of invited guests who may 
I lawfully sit at the table of their host, the number of 
I courses which may be served at a dinner, or the char- 
I acter and cost of the ornamentation which may enter 
\ into the building of a house. In Kussia, in Turkey, 
I and in Persia — by a grand duke, by a sultan, and by 

A shah — the use of tobacco has been prohibited, under 
I penalty of having the noae slit or cut off, and even of 
I death. 

So, too, of legislation governing trade and commerce. 
I TorestaUing, regrating, and engrossing ai'e now almost 
I forgotten crimes, Yet it is barely fifty years since the 
J political economists suci'eedert in wiping them off the 
I lilnglish statute-ljooks. To forestall was to buy goods 
I or provisions on their way to market, with the purpose 
I of enhancing the price or diminishing the supply. To 
Iregiate was to buy in the marketpliw-e. in order there 
I to sell again at a higher rate. To engross was to Imy 
r^ain standing, or geiienilly to buy up sundry kinds of 
I provisions with the intention of selling again. The pm- 
t allies against these at^ts were rlesigned to cheapen the 
t of living, by reducing the numl>er of middlemen. 
I In the reign of Eilwanl IV, the siilc of coin to a for- 
r wa,i a felony, Under I.ysander, the Laceila.-- 
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monians put to death any citizen found to have gold 
in his house. 

Kesistance to innovation has often sought ineffect- 
ually to place legal barriers in the pathway of human 
progress. Driving with reins was once a crime in Rus- 
sia, the immemorial custom having been for the driver 
to ride or run by the horse's side. The German print- 
ers who, first brought printed books to Paris were con- 
demned to be burned alive as . sorcerers, and only es- 
caped death by flight. Francis I., in 1G35, forbade the 
printing of any book in France, ui)on pain of the gal- 
lows. The fate of Galileo needs only an allusion here. 
The medical doctrine of the circulation of the blood has 
also been the object of prohibitory legislation. 

Curious instances of absurd criminal laws might be 
given at tedious length. The lonians passed a law 
exiling all men who were never seen to laugh. The 
Carthaginians killed their generals when they lost a 
battle, riiny relates that they condemned Hanno for 
having tamed a lion, because a man who could tame 
a lion was dangerous to the liberties of the people. 
In ancient Rome play-actors were deprived of citizen- 
ship. By the Julian law celibacy was a crime. In 
Sparta confirmed bachelors were stripped in midwinter 
and publicly scourged in the market-place. 

On the other hand, modern civilization has created 
a formidable catiilogue of crimes unknown to former 
generations. All changes in social organization, in 
customs, in political control, and in religious beliefs 
import changes in the criminal law as their conse- 
quence; bexjause what is overthrown must be prohibited, 
and the new needs to bo fortified and i)rotected by legal 
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Fsanction. But the chief source of tlio adiiitions to the 
Do.le wliioli have bet^ii made in the pretteiit century is 
found in the altered conditions of mamifavtures and 
trade, growing out of renent seieiitilic discoveries and 
I their application by inventors to the arts. The busineaa 
■of tlie world aa now conducteil requires tlie pi'oteetion of 
■.the law ia all its parts. There ai'Cj accordingly, penal- 
ities prunouuoed against interference with the new modes 
wvi transportation by steam and electricity ; penalties 
Igaiust infringiiinents upon the rights of patentees; jicniil- 
Itios against the abuse of ])ower liy corporations ; penalties 
aiust illegal comhiniitionH by the eniployed, and against 
loubtful methods adopted by them for gaining a victory 
r tlit'ir employers, or over their competitors in the 
labor market; penalties against the malicious and wn.)Ug- 
Eul use of new and destructive chemical compounds, 
ich as dynamite ; penalties against the criminal neglect 
E the rights luid safety of workingmen in factories and 
. mines. The entire body of sanitary law is for the 
most part new ; it is measmably due to the rapid growth 
■ of towns and the concentration of population under 
(eonditions unfavorable to health, where [lestilcncc is 
isily br&l, if projier precautions are not taken for the 
[lestruction of the germs of disease. With improved 
Utilities for travel and an ever increasing number of 
travellers, the system of quarantine has assumed new 
I importance aud has been greatly perfected. Other illus- 
Itrtltions of the neiressary enlargement of the criminal 
>de, the result of the revolutions which have taken 
plaav in m<xlcni social life, will occur to every reader, 
History, from the sociological point of view, is an 
ccoiiut of llie variations which have taken place in 
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liuuiai) i-elatioiis. Among these relations may be men- 
tioned , by way of illustration, the relation of the sexes ; 
the relation of individuals and communities to the soil ; 
tlie relations of rank, precedence, and subordination ; the 
relations of capital and labor ; corporate relations ; gov- 
ernment relations ; and the like. Such relations exist 
wherever men are found. But they differ indefinitely 
in detail and combination, according to local and tem- 
porary conditions, especially according to the position 
of tribes and nations in the scale of civilization. The 
history of crime and punishment is an index, more 
or less complete, to these historical changes in social 
and political organization. It is a reflection in minia- 
ture of general history, a convenient and comprehensive 
introduction to the study of sociology. 

The relation of the sexes is the fundamental human 
relation. The laws which regulate it vary, acx^-oitling 
as monogamy, polygamy, polyandry, or some other 
system of permanent or temi)orary marriage is approved 
by the prevailing local sentiment, on the ground of its 
supjwsed social utility. These laws will be more or 
less rigidly enforced, as the necessity for the preser- 
vation of the institutions of marriage and the family 
are more or less highly appreciated. The toleration of 
competing forms of sexual relation is a sure sign of lack 
of resi)eet for marriage ; and a wM<le gulf separates tlie 
social (;on<lition of a people among whom incpiiry into 
the paternity of an illegitimate child is forbidden, from 
that of another people whose laws render such inquiry 
obligatory. 

A circumstance which must exert a controlling in- 
fluence over all social and i)olitical institutions is tlie 
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l(xle by wliich llif nn-irilj^i's of any given coiuniunity 
te attacliiHl to the soil. There can have beeu originally 

property in land; it was what the Roman lawyers 
tiled riM rttiliiiis, a, thing wilhout an owner, like the air. 
'he first ownership must have been tribal or eonimunal, 
ad Goulil have hail no other basis than oeeupation. 
t'hen the Israelites took possession of ('anaan, tlicy 
ibdivided the eoutjuereil territory, not by individuals 
c families, but by tribes. Where wsvrring tribes con- 
Uided for possession, as the herdsmen of Lot did with 
lose of Abraham, the only alternative, unless the strife 
jnid be settled by an amicable agreement, was an 
ppeal to the law of might The allotment of jiarcels of 
round to families or individuals, for their temporary 
t permanent use, was an afterthought. The lands ao 
Hotted were at first antble lands only; large tracts still 
«lfl owned in t«immon, like the German tiiarkn. Pro- 
Ketorship in land has assumed different forms in 
ifferent countries, at dilTerent times. It has Ijeen 
jverueil by different ndes, in a nomadic state, under 
le feudal system, and in modem times. Persons not 
Uid-owuers, like the English villeins, or the metayer 
inantry of Southern Euro]>e, or the Russian serfs, or 
ir own African slaves, have nevertheless held certain 

relations to the lands cultivated by them, both 

1 the nature of rights and obligations. Instances of 
unmunal ownership are still to l>e observed in the 
■Ussian miV and in the village communities of India. 
I onuTse these landed rights have been protected by 
ppropriate legislation enfon-ml by |>enaltips, wliicli must 
llVB variwl. and still vary, with the differences in the 
fttiiri! of the tenure by whi<:h land is ht'ld. 
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The relations createtl by the legal recognition of rank 
could only be maintained by privileges and penalties, 
which tend to disappear, even in their surviving rudi- 
mentary forms, in a democratic age. 

How far is crime justifiable or excusable, when two 
parties agree and consent to its perpetration; for ex- 
am[>le, in illicit relations between the sexes? or in 
gaining, which is a fonn of robbery? or in the duel, 
which is a form of murder? The attitude of the 
criminal law has varied indefinitely as to offences of 
this descri]>tion, as public opinion has tolerated or con- 
demned these quasi contiticts to abide by the issue of 
an immoral action. At the present moment the pub- 
lic conscience is grappling with the question of the 
legitimacy of that form of financial speculation which 
consists in dealing in futures and in options. The sujk 
pression of the Louisiana lottery was a task beyond 
tlie ability of the people of that State ; it could not l)e 
accomplished without federal aid. The change in pub- 
lic sentiment which has taken i)lace since the State of 
New Vork thought it expedient to sanction a public 
lottery by law, as an aid to jaiblic education, has made 
a crime of wliat was once regarded as a virtuous and 
l)atriotic action. 

Slavery is the child of war. The first slaves were 
military captives. It has been said that the institution 
of slavery, by putting an end to the practice of mas- 
sacrijig prisoners in miiss, was the first and greatest 
single step in the evolution of civilization. Slavery 
was originally profitable. So long as it continued to 
be profitable, it was protected by law. But the expe- 
rience of all nations in which it has found a foothold — 



WHAT IS CHIME t 

^■and there are few wliieh can show a clean record in 
this regard — proves that everywhere its ultimate ten- 
dency has been to destroy the natiou which has tolerated 
it. Whenever thiB has become apimrent, the law has 
OTcrthrown it, often at the end of a bloody struggle. 

The time may yet come when war itself may be 
branded ba a crime ; but if so, it will not be until the 
I 4e8truction of life and property which it involves is 
(elt to be too great to be longer endured, for the sake 
I any incidental advantage which may grow out of it. 
In a word, crime is a variable quantity. It is the 
[product of the aggregate social condition and tenden- 
a people at a given moment in its history. Ac- 
tions which in one age aie regarded as heroic, and which 
l^ave elevated their authors to the rank of the gods, 
1 another bring the same daring spirits to a dungeon 
r the gibbet. The connection l>etween law and ethics 
k not nearly so close as is commonly imagined. In taw 
'Aothing is wrong which the law itself does not forbid. 
recedent and prejudice wage perpetual war with prog- 
The conservative instincts of the race, which are 
tsllied to authority in Church and State, in the form of 
tetabiished goverumeiit^l institutions, oppose the radical 
1 revolutionary tendencies of the political and social 
innovators whose resi>ect for the ]>aat is limited by the 
intensity of their aspirations for the future. That 
Drhioh is permanent and abiding in human nature con- 
titutes its larger part; but there is enough that is 
evanescent to im]iart a transitory character to many 
alleged crimes and many forms of punishment, frog- 
t«BS has been attended by one constant effort to throw 
~ "■ ippressiuu — religious, imlitical, legal, and military; 
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to fiiul room for the exercise and development of in- 
dividual tastes and ca])acities. The determination to 
conquer personal freedom has been indomitable, and 
it has furnished many martyrs, whom tyrants have 
branded as criminals. 

These observations have a distinct bearing upon the 
question, much discussed of late, whether crime is a 
disease. Since what is crime in one age is no crime in 
another, then, if crime is a disease, disease in one age 
may be health in another. Where heresy is regarded 
as a crime, the heretic must, upon that theory, be a 
person whose physical and mental constitution are more 
or less abnormal. Christians might be regarded as 
suffering from disease, or at least as constituting an 
anthropological tyi)e, in Arabia.; and Mussulmans must 
be similarly regarded throughout Christendom. The 
imi>ortance of a distinct understanding of terms, before 
we enter upon the discussion of biological theories of 
crime, is thus apparent 

Crime is not a character which attaches to an indi- 
vidual. Tt is not a simple phenomenon of ethical aber- 
ration from a standard type. It is rather a complex 
relation, which the law creates Iwtween itself and the 
law-breaker. The law creates crime. It therefore cre- 
ates the criminal, because crime cannot he said to exist 
apart from the criminal. Tlie criminal is a man who 
puts himself in an attitude of antagonism to the law. 
AVe are discussing here, not the ethical rights and obli- 
gations of men in association with each other, but tlieir 
legal rights and responsibilities. We are discussing, not 
what ought to Ix^, but what is; and one ol)ject of this 
book is to show how the law Ikus treated what the law 
has declared to Ije a crime. 
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I Is dealing with crime and criminals, society may 

DOeed upon eitlier of four jiriiiciplus. It may inflict 

ugoance upon the culprit, as an act of justice, because 

I merits ])u:iislimi.'ut. Or it may have recourse to 

hvere penalties, nut fi-om any vindictive motive, but 

Ktti a view to iutiiuiilate the guilty and to deter others 

rom imitating their \>af\ csanii>le. (Ir it may aim at 

B reformation and rcliabilitatiun of the offender. Or, 

ally, it may attempt to prevent the commission of 

me, liy vigilance, by the moral training ot the young, 

i especially by devising practical checks to the oper- 

lon of the causes wliic^h are known to swell the 

negate of criminality-. These four methods are not 

IBtuolly exclusive. Historically, however, each of 

tern baa been made prominent, in the onler of sue- 

tsion in which they liave here been uameil : retribu- 

kn, repression, reformation, prevention. 

f The primitive man knew nothiii^^f law. There was 

9 law in the garden of Eden, except the divine jiijniic- 

n not to eat of the tret! of tlie knowledge of good and 

How, then, was social order maintained ? 

f The generally accepted theory of primeval social or- 

mization is that it was by families. In other wonls, 

ft pat riuri'l till. So it is i-eprescnted in that ancient 
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record, the book of Grenesis. The histories of the families 
of Abraham, Isaac, and Jacob are not unlike instances 
which might be cited from other nations of antiquity. 
The power of control was vested in the father of the 
houscliold — the patria potesta^, as it is termed in 
Roman law. This power was so great, that it extended 
even to life and death. It was no less absolute over 
children than over slaves. The original social unit was 
not the individual, but the family. The title of the 
family to property — to flocks and herds, to servants, 
to growing or harvested crops, to such rude money as 
then circulated for purposes of exchange, to the imper- 
fect tools and implements of peace and war — was 
vested in the patriarch ; in a representative capacity, 
perhaps, but without any actual restriction upon his 
discretionary right to dispose of it at his will. He 
rendered judgment, and from his decision there was 
no appeal. 

Out of the family grew the tribe. When the family 
became overgrown, there was but one remedy for the 
inconveniences which resulted from such overgrowth, 
namely, separation — amicable division. So Lot sepa- 
rated from Abraham. So, after the death of Jacob, 
the children of Israel grouped themselves according to 
the nearness of their blood relationship, by tribes. A 
similar organization was that of the Scottish nation, by 
clans. 

All this is so familiar to the intelligent reader, that 
it need not be enlarged upon here. It would be foreign 
to our present purpose to point out the steps by which 
tribes became united and blended, so as to form in- 
choate nations, which grew into complete statehood by 
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inipulsea from within ami shocks from without.' What 
\ concerns ub now is to note the oi'i){intil siii^niatural 
* flauction for the authority vested in the father of a 
I family or a tribal chieftain. The primitive form of 
religious belief, though it waa not antl could not be 
formulntAil, must have been really pantheistic. The 
superstitious savage sees in every movement of natural 
objects the visible manifestation of the power of an iu- 
I dwelling spirit. Spirits move the sun, the moon, and 
I the stars across tlie sky; spirits make the leaves and 
I the grass to wave, and water to ripjile, in the wind; 
I Spirits make the tlanie and the snioko to rise, and the 
rain to fall; spirits are in the growing plants, in the 
j rushing rivers, in the fla^li of lightning, and the roar 
I of thunder. What more natural than that they should 
I suppose that spirits suggested the thoughts of men ? 
f Especially did they believe this of the most jwwerful 
I of all men, the patriaruh. They hafl no rules by whifti 
I to order their actions in advance. They Bimjily followed 
I their natural instincts, and the head of the family or 
rot the tribe pronounced eoc jMst facto judgment upon 
I them. His judgment, whatever it might be, was a 
I divine judgment, dictated t.o him by the gods. Homer 
I calls these inspired utterances themistes, for this pre- 
t else reason. It seems liardly necessary to allude, by 
I vay of confinnation, to the well-known practice of the 
I early kings of Greece, who were iu the habit of consult- 
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ing the oracles, particularly the oracle at Delphos, be- 
fore rendering judgment; or to the Eoman augurs. 

Nevertheless, every judgment pronounced formed a 
precedent. The body of such precedents gradually ac- 
quired some measure of consistency. They were re- 
membered and anticipated. Thus grew up customs, 
which were the prepotency and promise of laws to 
come, when the invention of letters should enable men 
to supplement and supplant tradition by written records. 
Then usages would become fixed, and the maxims in 
which they were embodied could be collected and com- 
bined in the form of codes. 

This is precisely what happened. It would not be 
strictly accurate to call tlie decalogue a code, since the 
commandments have no iKuuiliies attached to tliem. 
But the Twelve Tables of tlie Romans, which are very 
fully described in Stei)hen's History of the C'riminal 
Law, form an ancient and admirable example of a code. 
All the offences known to early lioman law are there 
listed, and the penalty for each of them is stated with 
precision. Still, we see in those tables only the dawn 
of legislation. The legislative function began to be 
imperfectly discriminated from the executive in govern- 
ment. The night of superstition began to flee with 
reluctant, hesitating step, l)efore the rising light of 
reason. The genius of Home was not yet able to dis- 
tinguish sharply crimes from torts, or to cover the 
ground which a penal code ought to cover, or to meas- 
ure guilt and i)enalty, and adjust them to each other 
with any approach to a correct estimate of either. 
Neither had the human intellect yet grasjied the con- 
cei)tion of the dilYcrcnce between legislative and judicial 
functions. 
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The origin of courts ia very oliscure. Ninus. llie 
founder of the Asayriiin enijnre and the huililer of 
[ Mineveh, ia said to have iiiatitiiled. in ahaoat prehis- 
toric times, re^ar and orderly tribunals — one i'yr the 
k trial and punishment of murder, another of theft, and 
, third of iululterj'. Whether this be true or false, 
[ something like it is discovei-able in Koman bistoiy. 
I The first courts were merely committees of the legisla- 
I tu», to which the duty was intrusted of nuiking certain 
I investigations and decisions with reference to mutters 
fieferred to them. They wore callwl qmrstionm, or in- 
I quests, lliunan nature and human noods do not vary, 
I except within tolerably uiirrow limits ; and it might 
I easily hapjieu that some such ilivisioii of criiuea to be 
I imiiured into took place in Rome as that credited to 
1 1'ersia. Such iuqueats, at first temporary in their juris- 
I diction, naturally tended to become permanent, as their 
I utility was recognized, and to acquire an authority more 
J or leas independent of that by which they were ci-eated. 
It is curious to observe how the steps in the process 
I of growth of jurisprudence just described with so much 
■■brevity, and yet, it ia hoped, with sufficient accuracy 
[■ and elearueas, correspond to the Speucerian fonnula of 
I evolution. Von Baehr, the great German nattiraliat, 
I observed tliat the growth of the egg is marked by a 
> from a state of simplicity or homogeneity to 
a of complexity or heterogeneity. This was Herbert 
I Spencer's starting point. He added that, along with 
Fthe change from simplicity to complexity, may also 
be observed a counterchange from indefiniteness to 
definiteness, and from incoherence to coherence. Von 
' Baehr had nuticeil that the change is one of differeuti- 
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ation. Spencer added that it is also one of integration. 
In other words, Von ^Baehr called attention to the 
analytic aspects of the change, but Spencer to its syn- 
thetic aspects. Accordingly he defined evolution, which 
is but another word for growth, as " a continuous change 
from indefinite, incoherent homogeneity to definite, 
coherent heterogeneity, through successive differenti- 
ations and integiations." This formula, which is as 
simple as it is symmetrical, applies, so far as we can 
yet see, to all living organisms ; and to the extent that 
human society is a living, organic thing, capable of 
growth and development, all history unfolds in accord- 
ance with it. 

Let us apply it to what has thus far been said about 
the history of government and of law. The union of all 
governmental functions in one person, the person of the 
patriarch, was certainly the acme of simplicity and 
homogeneity ; but it lacked nothing so much as defi- 
nition. The breaking-up of the family into tribes was a 
process of disintegration, and the more perfect union of 
the tribes under the form of a state was an act of 
integration. By the joint and successive operation 
of these two processes, the vague and ilkicfined power 
residing in the family or tribal chief continually tended, 
through analysis, to become more definite ; to reveal it- 
self at first as separable into two, the executive and the 
legislative, but later into three, the executive, legis- 
lative, and judicial functions. The conception of crime 
became correspondingly more definite, and at the same 
time that of penalty also. The system of legislation 
and of administration became steadily more complicated 
and yet more consistent. In proportion as we compre- 
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heiiii ami retaiu in our miiuU this liJatory, the meaniug 
of the formula becomes plain ; and vice versa. History, 
read ia this light, ceases to be a chronicle of events, like 
a catalogue of words in a dictionary, bearing no organic 
relation to each other. We begin to see the beauty of 
the providential purjiose which unites and regulates it, 
BO that its varied parts fonn a distinct pattern, which it 
is possible to trace out and remember. Kesides, the 
direction of the lines which we have followed to their 
termination iii the present must be the same in the 
nndiscovered future ; and ao we are able to forecast 
the ways which progress must take, if the unity of 
history, which is the unity of truth, is not to lie vio- 
lated, as we know that it cannot be. 

But this is a digression. To return to the thread of 
our story, let us revert to the remark alreaily made, that 
the primitive state of mankind must have been one of 
war, both individual and triltal. In the absence of 
law, there was no way to settle disputes but by the 
arbitrament of force. To defend one's conception of 
right, at any risk, was regarded aa highly moral ; to 
refuse to do so as an immoral act. The fundamental 
principle of morality is reciprocity. I must give an 
equivalent for what I get. My neigblwr has no right 
to take from me that tor which he does not render 
an equivalent. If one term of the equation is a minus 
quantity, the otiier must lie. The primitive man could 
sot see why, if we are to return benefits, we are not 
to return injuries, upon the same basis of give and take. 
Accordingly, -the instinct of retaliation is one of the 
deepest instincts in human nature ; it survive.i even in 
the civilized man. Where there is no posslbdit.y of 
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obtaining satisfaction or indemnity without violence, 
violence no longer presents itself to the imagination 
as an act of vengeance, but of self-defence. The lex 
talionis, therefore, is the most ancient of all laws. 
When Cain had killed his brother, he realized in an in- 
stant, (with no experience to give his thought the form 
which it assumed), that every man who saw the blood 
upon his hands would seek his life in Abel's name ; 
and God set a mark uix)n him for his protection — 
which the apologists for capital punishment upon reli- 
gious grounds can explain as they are best able. There 
is no reason to accept the theory of some scholars that 
the lex talloniH originated in Egypt. llhadamanthus, 
the wise, just, and (for liis age) humane lawgiver of 
Crete, whom tlie ancients held in such estimation that 
the mythologists made him a judge in the lower world, 
is said to have introduced it into Crete. But it is as 
old as human nature, as universal as mankind, and as 
enduring as this present evil world. It was never 
better stated than in the Mosaic law : " Thou shalt give 
life for life, eye for eye, tooth for tooth, foot for foot, 
burning for burning, wound for wound, and stripe for 
stripe." 

I have too sincere an admiration for Moses (who 
must, 1 think, be admitted to be the greatest man of 
all ages, in view of what he did as a lawgiver, not for 
the Jews only, but for all nations ivs well), to let this 
quotation pass without a single apologetic remark, little 
as Moses needs defence. To l^ sure, the milder and 
gentler spirit of the gospel shines by contrast in our 
Lord's doi'trino of non-resistance, which, however, men 
are not disposed to accept in its literal fulness. Moses 
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is expressly saitl t<i have ttilenikul ilivowi- on accoiuit 
of the biii-ilnesH of heart of his ison temporaries. In the 
same way he tolertiteil retaliation for injuries, but sought 
to restrain the vengeful impulses of men Iiy limitiug the 
degree of reciprocal injury to an exact equivalent; an 
eye for on eye, but no mure — not one wound or stripe 
in excess of the exact tale of indebtedness. He recog- 
nizes and enjoins upon the wroug-doer the sacred obli- 
gation to render satis fat-tion to the party injured, but, 
with Portia, cries to the latter : — 

" Shed Ibou no blood ; nor cut Ibou Ii'ks, nor more, 
But Just a pomii) of flesh," 

Given these two conditions — the family or tribe as 
the social unit, and the right and duty of i-etaliation 
SupjNjseiL to be an ethical axiom — and there r.ould be 
no avoidani^e on the part of all the memlwrs of a family 
or tribe to take part in tlio quarrel of every injured 
member. Organized revenge betame a social institu- 
tion, under tlie title of the " btno<l-feud.'' In a rudi- 
mentary form, ever tending to become obsolete, this 
institution survives in our own coimtry, at the South, 
vhere the vendetta is more dreadeil than a pestilence; 
the vendetta of wliiuh Mark Twain has ilrawu so exact 
apioture in that delightful book for boys, " Huckleberry 
Film." It is the Southern sense of the solidarity of the 
family, in opposition to extreme Northern individualism, 
which is Mie explanation of its survival, in connection 
with the more or Ipss patriarchal institution of African 

I slavery, not yet extinct in an age when it had become 

, an anachronism. 

There were, however, two ellirient i-heeks upon pri- 
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vate vengeance, of wMch the first was the right of sanc- 
tuary. It may surprise some readers of this little book 
to observe the extent to which the author recognizes the 
Bible as a sort of elementary text-book of sociology ; but 
this is one of its legitimate uses. The children in our 
Sunday-schools have been made acquainted with pretty 
much all the leading features of primitive society^ in so 
far as they bear directly upon the question of the order 
of social evolution, of which this is an instance in point. 
They know that Moses instituted cities of refuge, in 
which a homicide was safe from the avenger of blood, 
pending a judicial investigation of his criminal respon- 
sibility. Similar sanctuaries have been established by 
the customary or statutory law of most nations. At 
first they were the temples, and later the churches. 
The frightened refugee fled to some sacred place, the 
peace of which could not be lawfully violated, and 
there he had a right to remain for a cei*tain si^ecified 
period, until the affair could be arranged by interme- 
diation and mutual concession. When we come to dis- 
cuss the history of English transportation, we shall see 
how exile grew out of sanctuary ; the peace of the gods 
was replaced, in the modern state, by the king's peace ; 
the man who left sanctuary usually fled the country; 
and, when sanctuary was abolished, the criminal was 
driven from the country. 

The other check upon the tendency of retaliation to 
run to excess was the system of composition for in- 
juries, out of which has grown the use of pecuniary 
fines as a form of legal puiiishment. We have re- 
marked in substance that the historical basis of all 
criminal codes is found in the original acceptance of 
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retribution as the sole remedy for wrongs, and the ethi- 
I justification of private oud tribal war. When, in 
6 course of time, tlie conception of the 8t8t« as an 
entity arose from the chaotic earlier political thinking 
Df primeval man, and it ivas seen that tlio State as .such 
Dould itself be wronged, by disobedience to its mandates 
foui. defiance of its authority, the IState was compelled 
bo assume that it had the same right to inflict ven- 

moe which inhered in a natural person. But, be- 
pud that, the State at a very early sta^e in its own 
irolution assumed the role of an arbitrator aud luedi- 
itor in private controversies, as an obvious safeguard 
Igainst the peril of a return to a condition of tjTauni- 
J exercise of arbitrary i)ower, or a lapse into anarchy. 
[t can hardly l>e too strongly insisted upon, that crime 
vaa originally nothing else tlian war. It is still war, 

; iu a qualified sense. The plaintiff and defendant 
1 a suit were therefore reganled as combatants iu a 
WW and compulsory arena; the State was the referee, 
rith power to prescribe the niles governing the strug- 
jle, to enforce them, and to award the victory. It 
rae virtually a public and official pea<iomaker. 

Some historical instances will illustrate this relation. 
Burckhardt describes iu an amusing way a settlement 
Bttade by a Persian ca<li between two men named Itokhyt 
md Djolan- Bokhyt called Djolan a dog, wliich in the 
Orient is a deojliy insult, worse than if you should call 
k Frenchman a pig ; and perhaps the character of the 

a of the East warrants its being so regarded. There 
B not in the Hebrew Scriptures a single gooil word for a 
log, and an unappreciated touch in the description of 
the New Jems alF> III, with which the New Testament 
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closes, is the det^laratioii that there will be no dogs in 
it. Very well, l^okhyt called Djolan a dog, whereupon 
Djolan promptly hit him. Bokhyt then whipped out 
a knife and cut Djolan in the shoulder. After hearing 
the facts in the case, the cadi decided that there was 
due to Djolan from Bokhyt for the insulting expression 
a sheep, and for the wound inflicted with a knife three 
camels ; but to l^okhyt from Djolan for the blow upon 
the arm one camel. The balance of the account, w^as 
in Djolan's favor, and, upon the payment to him by 
his antagonist of one sheep and two camels, peace was 
restored. 

Sir Henry Maine has called attention to the trial scene 
upon the shield of Achilles, in Homer, where the ques- 
tion at issue was the amount to be paid in (composition 
for a murder. One of the i)artics claimed that such 
payment was duo, but the other denied the obligation. 
In the centre, between the disj)utants, lay two talents 
of gold, which were to b(^ given to the spectator who 
should give the shrewdest opinion and the best reasons 
for it, the crowd to be the judge and award the prize to 
the winner. 

Composition of injuries was no less common among 
the Romans than among the Greeks, lleference may 
here be made to the famous description ])y Gains of the 
leg IS actio sacvamentl, an action very similar to the in- 
cident depicted upon the shield of Achilles. One of 
the parties claimed that the other was his slave; the 
other denied the claim. This quarrel was referred to 
the pnetor for decision. You need not be reminded 
of the great importance which attaches to ceremonial 
among people more or less incapable of abstract think- 
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In all ancient legal proceeilinga <luo regard to 
leremoiiy was essenlia! to tbe validity of traiiaa^tioaa. 
["Ue gesturea in this case were as follows : First, the 
d^nliff, taking a wand, whicli representefl a spear, ad- 

uiced and touched the alleged slave with the point, 
fter which he laid hia hand upon him, thus asserting 

1 expressive pantomime his right to him. The slave 
eplied by taking a similar waud and repealing every 
notion of his pretended master. The prsetor ordered 
K>tli to release their hold of each other, and said that 

) would give a decUion of the point at issue. The 
^intiff then proilueed a siini of money, which he offered 

p wager that he could substantiate his claim. The 

Bfendant wagered an equal amount. When the case 
I been heard and an opinion rendered, the praetor 

X)k the money of Iwth as compensation for his services, 
rhich goes to show that law has been an expensive 

ixnry from a very remote rlate. 
Our laws are not founded so much upon Koman law as 
ipon the common law of England, which was a develop- 
lent of the practices and maxims of our Teutonic fore- 
Rthers. Of the Germans, tbe Romans said that their 
iSB in life was bloodaheii and acquisition by blood- 
hod. The Anglo-.Saxons hful three wonls to designate 
loney paid in cuKijieusatifin for injuries. Bnt was paid, 
[the injury was accidental or trifling; in com|)cnsation 
crime the aggressor paid wiU ; the wonl wrr meant 
be valuation of a nrnu according to his rank, which was 
layahle in some cusps to the party wrongefl, as l>of, but 
a others, aa u-lte-. to the king. Wirijdd, or blood-money, 
raa tlie only penalty known to the ancient Salic law. 
Jnder Alfred the (!reat, luiiiutt; regulations as to com- 
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pensation of injuries were drawn up at considerable 
length, according to which, if a man cut off his enemy's 
thumb, he had to pay bot to the amount of twenty-five 
shillings ; for cutting off the first finger fifteen shillings, 
the middle finger nine, the fourth finger six, and the lit- 
tle finger five. These are given merely as illustrations 
of the fundamental principle of early criminal law. 
Moses, on the contrary, strictly forbade the payment 
or acceptance of blood-money. 

That princii)le in its essence was the substitution 
of penalties. The lex talionisy as stated in the Mosaic 
code, was so modified as to admit of an agreement 
between tlie ])artie8, or an adjustment by intervention 
of some legally constituted authority, which would 
dispense with the literally exact observance of the 
rule, "eye for eye, tooth for tooth, wound for wound, 
strii)e for stripe," and require the aggressor to submit 
to some other substantially equivalent damage by way 
of expiation for an injury done, which would at the 
same time be more satisfactory to the injured party. 
The principle just stated underlay, of course, the doc- 
trine of penance taught and practised by the mediteval 
Church. It was easy, after advancing from the tliought 
of crime as a personal injury calling for personal retalia- 
tion to that of corporate injury calling for corporate 
retribution, to take the further step involved in the 
conception of the violation of justice in the abstract, an 
injury to the go<ls, a disturbance of the ethical balance 
of the universe. Indeed, it might be difficult to prove 
that the claim of the Church to inflict spiritual penalties 
for crime did not antedate the claim of the State to deal 
with it, as the depositiiry of civil and political sover- 
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cignty; since belief in spirits and the super natural long 
preueiled the acceptaate of the notion of ilie Sbitt;. As 
I an otfeuwi against the majesty of heaven, cnme assumes 
an i in measurable importance, and calls for reactionary 
penalties prDpoi'liunate to. the iliatance lietween the gods 
and men. Hence the Church, in the exeniso of ci-imiiial 
' justice, tends to greater severity than the civil power. 
It also enjoys a freeduni from restraint, in the matter of 
substitution of artiticial for natural expiatory punish- 
ments, to which the State can lay no claim. It has 
even been said that the prohibition ot private vengeance 
was in its origin sacerdotal. 

However that may be, the State gained control of the 
punishment of crime, in the tirst instance, aa the natural 
consequence of the perception of the solidarity of fam- 
ilies and communities. 'Die recognition of this soli- 
darity, on both sides of the line which separated the 
parties who inflicted and who bore the injury, was toler- 
ably impartial. In Some, when a master had been mur- 
dered by a slave, the law authorized the execution of 
I the entire body of slaves of the raunlered man. Sim- 
I ilarly in Greece, at least in Athens, three persons, from 
I the household where a murdor had been committed, 
I could be held until the murderer wag delivered to jua- 
■ tice, and, in default of his delivery, they could lie ad- 
judged guilty in his stead. On the other hand, if a 
man killed without premeditation had no relatives to 
claim compensation on his account, ten citizens of 
mria could make pecuniary settlement with the 
\ homicide. 

The seizure by the State of the exclusive right to 
r inflict letributiiry punishments was in the interest of 
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peace, but not necessarily of justice, for the reason that, 
if crime is an offence against justice regarded in the ab- 
stract, a small offence, if its magnitude is measured by 
the resulting damage, may be thought by the State to 
merit a disproportionate penalty ; and this will tend to 
be the case, in proportion as the power of the State is 
vested in an oligarchy as its absolute prerogative. Theo- 
retically, an injury to any citizen is an injury to the 
social whole of which that citizen is a member; but, 
under the feudal system (when the king of France dared 
to say that he was the State), the grand seigneurs dis- 
lK)seil of the i)roperty and persons of the common 
jK^ople, on the pretext of their criminality, almost at 
dis(*retion. They ha<l jwwer, under the guise of compo- 
sition of public injuries, to fine their dei)endants, until 
the mlministration of justice became an act of blackmail 
and of confisi\ition. The robber barons of the Middle 
Ages were plunderers, who demanded ransom in propor- 
tion to the wealth and rank of their victims. They en- 
joyed private and |>er8onal jurisdiction apart from the 
sovereign, and had their own dungeons, and erected 
their own gibln^ts, a privilege which they highly prized. 
Under this system, the number and severity of pun- 
ishnuMits gn»atly inereiused. Hy Roman law, tlie i)ers(m 
of a citiztMi was inviolable ; In^fore cor|)oral puiiishnieiit 
fould be a<lministeriHl U) him, he was, by a legal fiction, 
nMlucetl to the status of a slave, and declared to be 
srrriis pantv. In France, in the Middle Ages, a noble 
couhl not W. pinnshed without first heiug reduced from 
his rank. lUit the abolition of slavery in Euroi)e had 
for its first etYect simply the extension of the ])enalties 
fornu'rly reservwl for slaves to the free-born. The in- 
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violability of the aristocracy continued until the tri- 
umph of democracy, in England, France, and the United 
States, accompanied as it was by bloodshed, which did 
not spare even crowned heads, virtually extinguished 
class privileges. 
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CHAPTER rV. 
BABLY JUDIOIAIi PBOOBDUBB. 

Before proceeding to discuss the treatment of crime 
for its repression, it seems necessary, in order to the 
continuity of the narrative, and as a sidelight upon 
questions that are likely to arise, at any rate in the 
mind of the reader, to turn for a moment to consider 
eai-ly judicial procedure, in its relation to more modem 
methods. 

The creation of courts was an indispensable step in 
the effort to abolish private war. So long as private 
war was tolerated as a lawful mode of redressing wrong, 
the only measure of justifiable retaliation was the de- 
gree of passionate anger aroused in the injured person. 
With the delay in the exercise of summary vengeance, 
this anger tended to subside. The civil power, in inter- 
vening for the i)laintifF, was bound to reganl and reflect 
as nearly as possible his state of feeling. Hence the 
distinction in the treatment of offenders raught in the 
act and those not so caught. 

The law of iiifangthef (from the CJerman InfangeM, to 
seize and hold by the fangs) authorized the aggrieved 
party, or any other person, to follow a thief caught in 
the act, and kill him wherever found. A corresponding 
distinction was made, by the Twelve Tables, between 
manifest and non-manifest theft. Manifest theft was 
punishable, as in England under the law of infangthef^ 
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by death ; Imt non-maiiifest theft was ])uiii8halile by a 
simple tine, equivalent to double the aniouiit stolen. 

If the ytate was to assume the duty of arresting 
wrong-doers, a systematic organization of arrests had 
to Iw devised, which was accomplished by means of the 
division of the population of Euglund into shires, hun- 
dreds, and tithings. 

Allusiou has been made to the institution of the 
king's peace, by which brawls in the presence of the 
king, or in places likely to bo frequented by him, 
were forbidden and severely punished. Certain streets 
of London wore thus sot apart. There was also 
the Cbutcb's peace ( and even some of the great lords 
I temporal enjoyed, in au ago of tumult and disorder, this 
, privilege of a quiet life. Since the transfer of jiolitical 
power to the people, the king's peace has become the 
public peace ; and fighting in public is now everywhere 
a breach of the statutes, since the majesty of the com- 
munity, as a whole, is equal to that of any individual 
exercising rule by divine right vested in himself alone. 
The institution of the king's peace suggests another 
I ancient institution, that of peace-pledge, as it was called. 
It was also called frank- pi edge. The tithing was a 
I group of ten men organized aa a guild. A guild was 
I in some sense an artificial family, held together by a 
L oommon interest, and governed by rules which had the 
I sanction of long-estublished usage in their favor. Guilds 
[ played a great part in the development of the trades 
' and industries of onr modem life. Tbo tithing w^ia a 
polititid or governmental guild. T^n guilds constituted 
a 1, a.idred, and every hhire was subilivided into bun- 
dri-'ds. The principle ot' solidarity, of which mention 
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has several times been made, applied to it, since all 
the members of any tithing were held responsible for 
the actions of each and every member. This mutual 
responsibility constituted peace-pledge. It was the 
original form of police protection. When it was neces- 
sary to pursue a fugitive from justice, a hue and cry 
was raised, and all the members of the tithings, the 
hundreds, and the shires were compelled to join in it. 
A criminal could be followed from one shire to another ; 
but, at the boundary line dividing two adjoining shires, 
the sheriff and posse of the new shire took up the chase, 
and the members of the posse which had driven him out 
of their own shire were relieved, and at liberty to dis- 
perse to their own homes. The inhabitants of any shire, 
who could not show that they had tni(;ke<l any man 
against whom a hue and cry had been raised, as far as 
their own boundary, and forced him over it, became 
liable for the payment of any damages which could be 
legally collected on account of the wrong done. War- 
rants of arrest were a later invention, and, when first 
invented, they were known as warrants of hue and cry. 

Let us suppose the thief caught. How was he tried ? 
In Oriental lands, and to a limited extent in Germany, 
by a popular assembly or an assembly of the elders. 
But in England, and generally in the north of Europe, 
by one of two obsolete proceedings, ecclesiastical in 
form and superstitious in fact, namely, by ordeal or by 
compurgation. 

Ordeal (urtheii) was nothing more or less than an 
appeal to the Almighty to perform a miracle in vindica- 
tion of the innocence of the accused. 

I will endeavor to describe one form of the ordeal 
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of water. Iiiiayiiio a I'luii'ch with an eiu-tlu-ii floor. 
Upon tlie f^ouiuJ, ill llie centre of the lOmreh, a lire has 
been kindled, the smoke of which rises to the roof, 
obscmiiig the altar and the sacred images, Not even 
the ]iitj-ing Christ upon liia wooilen ti-oas can see what 
I it( about to happen in hia name. Over the fire is an iron 
kettle with water in it. The company present anil tak- 
ing part in the ceremony is rangeil in two divisions, 
on the two sides of the church, one party being the 
party of the accuser, and the otlier of the accused. The 
priest, bearing the Bible and the rood, and carryiiig holy 
water, passes around among them, sprinkling lliem with 
holy water and making them kiss the rootl and the 
book. When the water boils, lie asks them to join with 
' him in prayer tliat the truth may be made known- The 
accused comes forward, liis arms swathed in linen, and 
is ordered to pick up a stone at the bottom of the kettle. 
There were two forms of the ordeal, single and triple. 
In the single ordeal he immersed his band to the wrist, 
but in the triple ordeal he immersed bis ann to the 
elbow. Aft*'r picking up' the stone, three days were 
allowed for the scald to heal, when his anu was iin- 
wrappeil, and, if any sign of the scald apjwared, he was 
held to be guilty. 

The ordeal by iron was substantially the same, except 
\ that the accused, instead of dipping his hand into boil- 
1 log water, was required to pick up a piece ot red-hot 
I iron — one pound in the single, and three pounils in the 
I triple, ordeal. 

By tills device the power of the priests was aug- 
mented to a highly danperouB degree. Priictically, thi'y 
had the O] ■purl unity to destroy their I'ncmips without 
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risk to their friends, since they could swathe the arm 
more or less heavily, and even apply in advance chem- 
ical preparations which would protect the flesh from 
burning. 

For priests under accusation no such chances were 
taken. All they had to do was to eat a piece of bread 
called corsna'ti. It could be poisoned at the suggestion 
of malice, but if not, the danger of conviction was 
nothing. 

Onleal could be escaped in but one way, by compurga- 
tion. The accused might bring his friends, naturally 
members of his own tithing, to swear that they believed 
that the oath to his own innocence which he had taken 
was a true oiUh. If the number of compurgators was 
insutlicient, ho had to undergo the ordeal. The required 
niunbor was usually twelve. This practice was no doubt 
conducive to wholesale l^TJury, but it was the precursor 
of trial bv iurv. 

William the (.'onquenu intnxlm*ed into England the 
wagiM* of iKVttle. Kaoh jKirty elu>se a champion, and the 
two selected fought to the death in the presence of 
the constituted authorities; the one who was beaten was 
declared to Ih» recreant, a judgment which rendereil him 
infamous, if he did not h^sc his life. This was merely 
rt»gulated, limited i>rivate war. 

In the wager of law, the iu*cusih1 api)ealeil to a jury. 
Tlie jurors could at the same time l)e witnesses. Indeed, 
if there were not enough men who jUreiuly knew enough 
about the case to pass xiyKni it without further evidence, 
the tale of jurors w;i8 completiHl by afforcement. The 
chances of the alleged culj^rit were rather slim, under a 
system which knew nothing of any jury but the grand 
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hury, the luembera of whieli were not merely witnesses 
■and accusers, but also judges of his guilt or iunoceiice, 
■■Conceminy which their niinda were made up when they 
livere summoned to act. The first grand assize took 

■ place under Ueiiry II. The creation of a distinct petit 

■ jury was an afterthought, when tlie injustice of the 

■ original jury system forced itself upon the notice of 



I prisoner refused to plead to the charge brought 
igainst him, he was said to stand mute. Refusal to 
[ plead subjected him in the first instance to the prison 
] fort tt iliirf, where he was given nothing to eat, or at 
i best only bread and water, so that he starved to death. 
[ if he continued obstinate. Subsequently for the hard 
I and strong prison was substituted the peine fort et dure, 
[ vhich consists in pressing a man to death by placing 
L him upon his back upon the floor, with a platform rest- 
ing upon his breast, on which was piled iron until the 
\ life was crushed out of hira. Dreadful as was the suf- 
Ifering, many men endured it without flinching to the 
I bitter end, rather than impoverish their families by 
Ipleading and then being found guilty, which involved 
e confiscation of the prisoner's estate. 
But it is no part of the author's intention to describe 
1 detail the evolution of the courts in England, which 
^aa teen done by Sir James Stephen, and is not ger- 
mane to the special topic under discussion — the history 
f punishment. 
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CHAPTER V. 
INTIMIDATION AND TOBTUBB. 

The second of the four methods of dealing with crime 
is repression by intimidation. The motive of retribu- 
tory punishment is the desire to obtain indemnity for 
the piist ; that of deterrent punishment is the wish to 
gain security for the future. Retributory punishment is 
supix)sed to be an effort to adjust and close an account, 
on a mathematical basis ; it is the equation of guilt and 
suffering — the suffering of the wrong-<loer against that 
of tlie party wronged, including the state with the indi- 
vidual. Or if guilt is measured, not by the resulting 
damage, but by the intention of the culprit, there is still, 
in the minds of those who justify the infliction of jiain 
and loss upon a fellow-man on the ground of the satis- 
faction of abstract justice, a vague notion that some 
ascertainable or non-ascertainable amount of sorrow or 
agony, endured voluntarily or under compulsion by the 
guilty, will exactly balance the selfishness and malice 
which prompt any criminal action. Many men, looking 
at the question from its purely ethical side, imagine 
that punishment on any other basis is immoral. Others 
think that man has neither the power to read the heart 
and estimate guilt, nor the right to avenge it, but that 
such power and right are the prerogative of Deity. In- 
stea(.l of seeking to restore the lost equilibrium of two 
hostile individuals in their relation to each other, or the 
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^quilihrium betweeu any imliviJiial and the (Community, 
they have in view the aole end of protecting tlie eom- 
luiitiity against a reiietition of the uffenee ; and, to 
Be(Mire this end, they are ready to sacritito any nuinlier 
of individuals. As against the social whole, in tlteir 
Opinion, the individual has no rights. That is to say, 
he has no rights whit'h society is bound to respect, iu 
comparison with its own real or fancied safety. The 
suffering inflicted upon the criminal may be more or less 
than he deserves, from the point of view of strict 
eqnity; but it does not matter, if the deterrent influence 
of the cxanijilo is not lost upon others, who might other- 
wise be tempted to break the law after the same fashion. 
It would be idle to cherish the hope that the time will 
ever come when mankind will accept one of these theo- 
ries to the exclusion of the other. Historieally, they 
have coexisted ; and they find by turns an eiiho in the 
approving thought of all intelligent men. On either 
theory, there is practically no limit to the degree of 
p&in which may lawfully be visited upon victims of the 
1ft w's displeasure. 

In entering uiwn the painful task of rerounting the 
history of inhumanity by which the administration of 
the criminal law has been disfigured and disgraceii, in 
all agns and in every quarter of the globe, I shall nut, 
therefore, endeavor to analyze the precise motive which 
prompted each of the several acta of cruelty which it is 
necesHary to describe. The reason for entering upon 
this branch of the general subject is that it really forms 
the larger part of the history of the treatment of crime, 
extending fnmi the dawn of civilization to a very recent 
jteriod ; and that it is the dark and bloody background 
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against which modern theories of the purpose and 
methods of treatment stand out in shining relief. The 
reader who shrinks from the thought of physical and 
mental agony as too painful for him can pass this 
chapter without reading. 

All possible cruelties fall into two great divisions, 
according as they do or do not terminate in the death 
of the victim. 

CAPITAL PUNISHMENT. 

Death is the most ancient of all penalties, and the 
most common in antiquity, as it still is among savages. 
It is the most effectual mode of getting rid of trouble- 
some or ofPeusive characters ; and the feeling of revenge, 
when in active oi)eration and unrestrained by the con- 
siderations which appeal to the intellect and conscience 
of civilized men, is an impulse which grows by what it 
feeds ui)on, and very easily runs to excess, nor stops 
short until the extreme limit of possible agony has been 
inflicted upon the sufferer. 

Among the modes of taking human life which are or 
have been practised by conquerors and rulers, may be 
mentioned : burning, beheading, hanging, drawing and 
quartering, breaking on the wheel, crucifixion, strangu- 
lation, suffocation, drowning, i)recipitation from a height, 
stoning, sawing asunder, flaying alive, crushing beneath 
wheels or the feet of animals, throwing to the wild 
l)oast8, compulsory combat in the arena, burying alive, 
boiling, empaling, pressing, piercing with javelins, shoot- 
ing, starving, poison, the troughs, melted leatl, serpents, 
blowing from the mouth of a cannon, and electrocution. 
I have named about thirty different ways of taking life, 
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under some of wljioli ii number of aub-vui 
spetiifieii. 

Burning, for iiisUiioe, is n very ancjieut methml. It 
18 meiitloneil in the Ixjok of Genesis; Jiidali projKised 
to bum Tamar, his daughter-in-law, wlien she was found 
to have lnjwpd from virt.iie. Moses ordained burning as 
the penalty of incest. Aciban wus bumeil. The three 
Ilebrew children, captives in Babylon, were cast alive 
iutu A frimauA of fire. In the worship of Moloch, a 
hollow image of the god, of brass, with folded arms, 
was erected ; babes were laid, as living sacrifices, in tlie 
idol's arms, and killed by the heat of the hanies from a 
fire kindled u'it.liln. Ca.'sar tells us that the Oauls and 
Britons of his day thrust captives in mass into a wicker 
image of gigantic stature, then piled wood around, 
lighted it, and, in the midst of the smoke wliich con- 
cealed the god and his victims from sight, the image 
I and its living contents tiimbleil together into the 6re, 
where they were cuusiuned. In the early history of 
England, slaves were burned for theft; female slaves 
were biirneil by women — eighty other female slaves 
were comijelled to assist at the ceremony. Burning was 
the moiie of execution of slaves also in Hume. The 
Theodosian code prescribed tliis punishment for witch- 
craft In the Middle Ages, burning was the usual pun- 
ishment for sacrilege, pairicide, poisoning, arson, and 
the crime against nature. Under the term sacrilege 
were included heresy, wit*!hcraft, atheism, blasphemy, 
and the like. It wa^ customary to drive a stake iu the 
ground, build a platform around it, set straw and fagots 
in order under or uiion this jihttfovm, leaving an open- 
ing for the intrwluction of tho condemned, then bind 
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him to the stake by iron bands about the neck and 
waist, and light the bonfire. If it was desire<l to abbre- 
viate the agony of the victim, a cord passed around his 
neck was secretly tightened from behind, before setting 
lire to the pile ; or his heart was pierced, through the 
iianies, by an iron dart at the end of a long hooked pole 
used to stir the Rre. A handful of ashes was thrown 
in the air at the conclusion of the ceremony. In the 
autfMla-fey or act of faith, the accused was given an 
opportunity to recant, upon the platform, in the hear- 
ing of the sjwctators ; and, if he failed to avail himself 
of the opportunity mercifully given him to save his 
life, the ceremony proceeded. In London the ordinary 
place for kindling the sacred flame was at Smithlield ; 
and the frequency of this punishment under one of the 
English queens has fastened upon her the title of Bloody 
Mary. 

England, to her everlasting shame be it spoken, de- 
manded the death of Joan of Arc, who was burned at 
the stake as a heretic, though she has since l)een canon- 
ized as a saint. Under Henry IV., of England, a law 
was enacted which authorized sheriffs to burn heretics 
without a writ ; for this reiuson no estimate can be 
formed of the number burned in that country. lUirn- 
ing was also the penalty of treason. Even women 
were thus punished, under English law ; and it is only 
about a hundred years ago that burning for treason was 
abolished. Other modes of burning have been in vogue 
in other parts of the world. Nero smeared the bodies 
of the early Christians with i>itch, and, it is said, used 
them to light the streets of Rome. In Persia, the 
punishment invente<l by Scfi II., known as the illumi- 
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nated boily, cuusbteil iji piei-eiiig llie body wiUi num- 
berleas holes, lu which buruiiig wicks were iuserted. 
In China a woman is credited with the invention of 
jiao-io, which was a tall mptal tube, to the top of which 
the victim was bound, with arms and legs encircling the 
tube, and a Ere kindled at the bottom was kept up until 
his remains were teduceil to ashes. 

So, too, there have been many ways of beheading 
men sentenced to die. The Romans used a short sword 
called the glaive, with whicli, no doubt, John the Bap- 
tist was beheaded iu jiriaon. The method followed in 
China and tfapan is described as follows : — 

The criminal is carried to the jilace of execution in a 
luunboD cage, and by his side is a Ijasket in which liis 
head will drop when removed- He is pinioned in a 
very effective manner. The middle of a long thin rope 
is passed across the back of his neck, and the ends 
crossed ou bis chest and bi'ought under the arms; they 
are then twisted around the anns, the wrists are tied 
together l>ehiud the buck, anil the ends are fastcued to 
the portion of the rope on bis back, A slip of paper 
containing his name, crime and sentence is fixed to a 
reed and fastened at the back of his head. On arriving 
at the place of execution, the offiuiab remove the paper 
and take it to the presiding mandarin, who writes on it 
in red ink the warrant for execution. The paper is 
then replaced, a rope loop is passed over the head of the 
culprit, and the end given to an assistant, who draws 
the head forward, so as to stretch the neck, while a 
second assistant holds the bmly from behind, and in 
a moment Ibo head is severed from the iKxly. The in- 
strumtnt is a sword uiiule exprnsaly for tliat iniriwae. 
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It is a two-haudtHl woaiK>ii, very heavy, and has a very 
broail blaclo. The executioners pride themselves on 
their dexterity in its management Aft^r the execu- 
tion, the culprit's head is taken away, and generally 
hung up in a IkuuIkx) cage near the scene of the crime, 
with a lalk'l Waring the name and the offence of the 
criminal. 

Hohoatling was not practiseil in England before the 
year KKC*. Prisoners sentenceil to lose their heads had 
thoni taken off, in the Tower, uiH)n a block, with an 
axe. Ma(*aulay, in commenting upon the blundering 
and trav^ic execution of the Duke of Monmouth, says: — 

** Within f»»ur voars tho ikivoiiioiu of iho i*li.iiioot was again dis- 
turbot), un«l hunl bv tho remains of Monmouth were laid the re- 
niuiuii of ,Ie(rn»y!», In truth, thon» is no sadder siH>t on tlie earth 
than that little oenieten*. IVath is there associated, not, as in 
Westudnstor AblH\v and St. PauPs, with pMiius and virtue, with 
public vcucmtlon and iniivrishable renown: not, as in our huni- 
blcMt chuivhcs and chun*hyanK with everythin:; that is most 
endearing in sivial and domestic chanties: but with wliatever is 
daikcNi in human nature and in human destiny, with the savage 
triumph of Implacable enemies, with the inconstancy, the in«n^ti- 
lud<\ (he cowai^lice of friends, with all the mis^'ries of fallen 
KrvalncMM and of blighted fanu\ Thither have Ih'cu carritHl, 
lhn»Mf;h nucccssixe a.^'s, by the rude hands of jailers, without 
one utourncr f\dlit\\iu>;. the blccdiuir relics of men wlio had Wen 
llut captains of armies, the leaders of {Uirties, the oracles of 
HcnalcM, and the ornaments of ttmrts. Thither was lM>rne, before 
the \\luilo\\ whcrt^ Jane t«rt*Y was prayins:, the mangled corpse 
of thillfonl hudlcv. Kd\\anl Scvmour, Duke of Somers<»t and 
Prtitector of tlu» Kcalm, rc|M»ses thcrt* by the bn^ther whom he 
murdciiMl. There has mouldered the headless trunk of John 
l«MHher, Cardinal of Saint Vitalis, a man worthy to have lived in 
a biMler uuc, and to have died in a lu'tter cause. There are laid 
Jtdm Oudlcy, Ouke of Nv*rihumlH'rland, Lor\l High Admiral, 
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ami Thomas Cromwell, Earl of Eases, Lor! Illgli Treasurpr. 
There, too, Is another Kssex, on whom nature and fortune IiluI 
lavished all their hounties in vain, anil whom valor, grace, 
g«nluB, royal favor, popular applause, condiictcil to an early and 
Ignomlniouis ilootii. Not tar off sleep two chiefa of the gr«at 
boi30 of Howard — Thomas, fourth Dulce of Norfolk, and Philip, 
eluventli Earl of Arundel, Here and there, among the thiek 
graves of unijiiiet and aspiring statesmen, lie more delioate auf' 
ferers; Margaret of Sailshnry, the last of the proud name of 
Plantagenet, and those two fair cjucens wlio perished by the jcnl' 
ou« rage of Henry, Such was the dust with which the dust of 
Uon mouth mingled." 



Souoroua aitd pathetic Ba is this passage, it maliee 
no mention of Sir Tiioiniis More. Sir Walter Raleigh, 
Algenioh Siduey, Arclibistioj) T.aiid, and the unfortu- 
nate Charles I. ; tiames whieh, for one reason or aiiotlier, 
interest as more than some of those with ponderous 
titles, whioli the brilliant historian has selected to adorn 
his )>agea. 

Beheailing in France has been reduced to high art, by 
the adoption aud use of the guillotine. lu its primitive 
form, tills is a very ancient instrument of deea)iitatiou, 
by which Maiilius, tho Roman, is said to have lost hia 
life. Tliero are numerous raedla-val engravings repre- 
aeating the execution uf MatiHus, one of which is by 
Albert Durer. It was called, in Uie criminal statutes 
of the JJotlioi'lands, in 1233, the Fnnke or J}leh ; in 
France, in the fifteenth century, tu doloire ; in Italy, 
in the sixteenth, the mannaia. Beatrice Cenci was 
l>eheade)t aft«r tliis fashion. Jean d'Aiitun, tlie cun- 
temporary and biographer of Louis XII., relates that 
in 1507, Ilemetrins (^liustiniani, of Genoa, for sedition, 
was condemned to km.'el upon the si-afTold and lay 
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neck upon a block, when it was cut in two by a falling 
bascule, oi)erate(l by a cord in the hand of the execu- 
tioner. At Florence, Sept. 7, 1629, by a similar device, 
Lorenzo Zei had his head severed from his body. The 
nature of the instrument is well indicated by the old 
(xerman name for it, the fall-beily or falling axe. Mar- 
shal Montmorency of France was guillotined at Toulouse, 
in 1652. The " gibbet of Halifax," in use before and 
during the Commonwealth, and last used in 1650, con- 
sisted of two parallel upright beams, and a transverse 
beam, the latter heavily weighted with lead, and having 
a sharp, cutting edge in the form of a chopping-knife 
al)out a foot square, attached to the lower side ; this 
cross-be^m was uphold at a height of about ten feet, by 
a pulley ; when the rope was cut by the stroke of a 
sword, it fell upon the victim's neck, which was securely 
held in place between them. Lord Morton, liegont of 
Scotland, having seen it, was so taken with it, that he 
intro<lucod it at home, where, on the third of June, 
1587, he was the first to tost its efHcacy in practice. 
For this reason, the Scotc^h gave it the name of the 
" Maiden." It is preserved in the Antiquarian Museum 
of Edinburgh. 

The guillotine is so called after its reputed inventor, 
Dr. Guillotin, who was, during the French Revohitioh, 
a member of the Assembly.* A motion offered by him 

1 Tlio curious reader interested in trifles may like to see the words 
of a song which .api>eared in the Avtcx dcs ApdtrcSf a royalist joanial, 
in which the new word was first used : — 

GUILLOTIX, 

M^DKIN POI.lTIQirB, 

Imagine iiii bo:iu niiitin 
Que i>endro est iiihuniaiu 
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to abolish the immemorial diBtinction in iifiialtiea for 
the same offeiiiws committtxl by tint M-iati«.Ta'!y and 
tUe commuii iMople was agreed to, Dec. 1, 17S'J, foitr 
months ami a hiUf aft#r the overtlirow of the Ilastille. 
On the 25th of SeptemlMr, 1701, in the penal code 
tliat day adoptesl, it was further pnjvideil that the 
tmly mode of execution should tht-neeforth be by be- 
headiug, a privilege which formerly jiertained to the 
nobles, vulgar criminals liaving to put up with hanging. 
The motive of both these innovations was humane. 
Louis XVI. had already alxiHshed preliminary torture. 
The Assembly put an end to all torture, and to the 
coutiseation of estates, as well as to the practice ot 
declaring the jwaterity of offenders infamous. Equally 

El pou |)it(rtcill<|iie. 

AuultAl 

II lul fnat 

[In •upijllce. 
Qui Mns mrde nl pfiMAII 
Snpiirlino •In bountiau 

L'Dinca, 
t7ait rn tain que t'on pnbUe 
Qne o'fMt par Ia JiJoiuia 

Dntrlpot 

D' nippMrnte, 

UtiTH) «IclllBiT#IIUUlt, 



Qitl n'spiir^Co. 
CiMwulM gL-iu iln ni^tl«r 
Banmbii ct C1iH|«ll«r, 
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humane was the intention of Dr. Guillotin in the in- 
vention of a machine, still in use in France, by which 
he designed to reduce the pain of death " to a shiver," 
as, in his entliusiasm, he explained to his colleagues. 
It is an instrument substantially like a pile-driver, 
with grooved posts, between which a heavy axe falls 
with sufficient force to cut off a human head. The 
criminal, tightly bound, is laid with his face down- 
ward and his neck resting in a curved depression in the 
block which receives the knife; the blade strikes him 
from behind, and his head falls into a basket. It was 
first tried upon three cadavers conveyed from the hos- 
pital to the prison at Bic5tre, in Paris, for that purpose. 
The son of Samson, the notorious executioner, said to 
his father, at this preliminary trial, that it would in- 
terfere with their business; to which the old man re- 
sponded (with proi)hetic vision, alas !) that it would 
make cutting heads off so easy, that the trade would 
be brisker than ever. This was on the 17th of April, 
1792; a week later, it was set up on the Place de 
Greve. Originally the blade was at riglit angles with 
the upright standards between which it moved, but the 
king suggested that it would work better, if set diago- 
nally ; and, nine months afterward, he benefited by his 
own suggestion. The reception of the new invention 
by the mercurial people of France was shocking in its 
levity. It was the theme of numberless songs and jests. 
Models of it were made in wood, in ivory, in silver, and 
in gold, and sold as parlor ornaments and toys for chil- 
dren. A somewhat fashionable closing ceremony with 
which to wind up a dinner in an aristocratic house was 
for the noble hostess to produce a Jigurante supi)osed to 
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repreaeiit Danton, Eobespierve, or Marat, and with a toy I 
guilloliiie rut off Uis lieail, wlieu, instead of blood, a 
tiny stieaiu of crimson perfume flowed from the neck, 
in which the ladies at the table hastened to dip their 
damty lace handkerchiefs. The revoliitioniata, on the . 
other hand, adopteil it aa a seal. 

Hanging is another very ancient method of execution. 
Iloiniui, yoit remember, was hung on the gallows which 
he erected for Mortlecai. Constantine the Great prac- 
tised It. In France the criminal was conveyed to the 
gibbet seated in a cart, with his ttack to the horse, his 
confessor at his side, and his executioner before or behind 
hiio. Ill this order he was taken through the crowded 
streets. On arrival at the place of exetnitioii, he wae 
made to asct^nd a lathler leading up to the gallows ^ the 
executioner preceded him, mounting bai^kwards, so as to 
assist tlie prisimer. Tlie confessor followed. After he 
had coufesse*! him upon the scaffold, three ropes were at- 
tached to the prisoner's neck, two of them knotted, and 
the third intended to swing him off the ladder. The 
confessor then desceniled to the ground, leaving the 
culprit standing on the ladder, and tiie cjtecutioner 
upon the jdatform almve him. The latter pushed 
away the ladder with Ids foot, swung the prisoner off, 
and then, horriblu to relate, taking hold of the rope in 
order to steady himself, he jumjied upon the prisoner 
and kicked him to death. In England, however, the 
cart was driven out from under, and the man's neck 
was broken by the fall. Executions in France are 
public. In England the law now requires them to lie 
private; and in Newgut« prison not even thu official 
witnesses rtviuireii to certify the death see the con- 
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tortious of the expiring convict, whose body falls into 
a sort of well, out of sight of all but the executioner 
and the attending physician. When the physician an- 
nounces that death has taken place, the witnesses come 
forward, identify the corpse, and sign the necessary 
attestation. 

Drawing was a mediseval punishment by which a man 
was dragged to deatli by horses. Brunehilda is said to 
have been executed in this manner. 

When a prisoner was drawn and quartered, he was 
attached to a platform facing the sky, by two iron 
bands, one around his chest and arms, the other around 
his thighs. The weapon with which he had killed his 
murdered victim was placed in his hand, wliich was 
filled witli 8uli)hur, tied, and the sulphur fired, so that 
his liand was burned oif him. Next, he was torn with 
hooks upon the breast and legs, and a composition of 
melted leiul, rosin, wax, and sulphur poured into the 
wounds. After that, ropes fastened to whippletrees 
were attached to his arms and legs, each rope secured 
by two sailor-knots, and the horses attached to the 
whippletrees pulled him to pieces. A paling was 
erected around the spot to keep off the eager, curious 
crowd. The mangled remains were burned in a fire. 
This mode of execution was reserved for offenders 
guilty of lese-majesty. One of tlie most terrible exe- 
cutions upon record was that of Damiens, a poor fool 
who attempted, it was said, to assassinate Louis XV. 
He pierced liis side slightly witli a knife. The king 
received the attack with courage. Damiens, when 
questioned as to his motive, said that he did not want 
to kill Louis, but to give him a warning — to prick 
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I him a little, because Jie was a great tyrant, in order to 
L Bhon liim what might bapjipD. All of the parliaments 
I of France wore invited to make Bu^ostions as to the 
ler iu which the assassin should lie tortured. It 
[ would torture the reailer to quote the many recommen- 
dations gravely suhuiitted in resjtonse to this royal 
request. Pending a decision, in or<i6r to prevent bis 
escape, be was tied to au iron lied. The Iwot was 
[ finally agreed to be the most terrible form of suffer- 
ii^, and he was subjected to it for an liour and a 
\ half, tlien taken away to be drawn and quartered, hut 
[ his sinews were so tough, that he was drawn for an 
I hoiu-, without avail, aud a knife had to he used with 
which to quarter him, while still alive. A woman 
who was looking on, seeing, from the balcony where she 
Btood, the frantic efforts of the horses to pull harder, 
I sxclaimed, '• Oh, the poor horses ! " 

Breaking on the wheel, authorized by Francis the 
I First in 1534, was really a way of pounding a man to 
[ death. The wheel was in the form of a cross of Saint 
I Andrew, with four anas of equal length sloping slightly 
I toward tlie point of intersection, upon which the prisoner 
I was laid, with his fafje upward. Supports were nailed 
I to the arms of the crass, so as to come half way between 
} the shoulder and the elbciw. the elbow and the wrist, the 
I hii)3 and the knei's, and tJm knees and the ankles. With 
[ a heavy iron bar the u|»per and fore arms, the thighs 
[■ and shinhones, oould each be lirokeu into tliree pieces. 
After being thus rudely disjointed, tlie body was bent 
I backward, until the hea<l and heels met, when it was 
I attached to a wheel, with the hubs sawed »IT, which was 
' rapidly revolved on a pivot, until the sufferer wus re- 
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lieved by death. John Calvin is sometimes reproached 
witli tlieological asperity for having burned Servetus at 
the stake, as if his religious opinions had prompted that 
inexcusable cniolty, instead of its being a custom of the 
age in which Calvin lived. But, as an offset, it may be 
mentioned that, less than a century and a half ago, Vol- 
taire, who represents the opposite pole of religious 
thought, in one of his private letters, expresses his 
gratitude to God for the breaking of the priest Malar 
creda upon the wheel, and in another the comfort which 
it was to him to hear that three Jesuits had been burned 
alive at Lisbon. This form of punishment was known 
in (Jreeee, where it was applied to slaves. In Athens 
it was proposed to break Phocion. This was really a 
form of beating to deatli, accomplished by the natives of 
South Africa in a more primitive way, with clubs. By 
the law of the Twelve Tables /a^sa viajestas was pun- 
ished by flogging to death. 

As to crucifixion, Darius is said to have crucified, 
on one occasion, two thousand Assyrians, and, upon 
another, three thousand Babylonians at once. Kegulus 
was crucified, but not until he hail been rolled down hill 
in a barrel driven through from the outside with iron 
spikes. On the cross his eyelids were removed, that his 
eyes might be exposed continuously to the sun. 

There are two mo<les, of impaling, one by forcing a 
stake or spear through the prisoner's body and pinning 
him to the ground, the other by forcing his body upon a 
sharpened j)oint. The latter is closely allied to cruci- 
fixion. In Siam a stake is driven longitudinally through 
the criminars body, and the body is then elevated upon 
this stake, which is firmly driven into the ground. Sus- 
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Wiiston rin houks lias lieeu practised iu llie West ludies ; 
I, for abjuring the Mohaniniedan religion, in Algeria 
|snd in ludia. 

Strangulation, as deaeriljed in Homer's "Odyssey," 
E appears to liave been by hanging. In Sparta it was 
B'CffcctfKl by two executioners, who pulled at the oiiposite 
I ends of a to\ie wliieL encircled the victim's nwk. Dit- 
Iferent modes of execution are lookeil upon as more or 
El^as infamous in different countries; iu Turkey the Ijow- 
L string is reserved for the nobility. In China, too, 
f strangulation is regarded as more honorable than de- 
|-.Oapitation- The Spanish garrote is a mo<le of straugu- 
lilation, no longer accomplished, as formerly, by rojies 
^and cords, but by enclosing the neck in an iron ring, 
(vhich can be tightened from liehind by a screw, which 
s turned until the point of it pierces the spinal column. 
P Strangulation before burning was an act of mercy. 

Death by suffocation is mentioned in the Old Testa- 
[■ment; Hazael the Syrian murderetl Beuhadad by dip- 
I ping a thick cloth in water and spreaiiing it over the 
r king's face. Also in the Apocrypha, where it ia said 
I that Aotiochus Eupatur put Menelaus to death, at 
rBerea, "as the manner ia in that place." The Itereans 
E had built a tower tifty cubits high, full of ashes, which 
I Could be stirred by some round instrument, poaailily a 
I wheel, "hanging down on every side intiL> the ashes." 
Ilutn Uiis ash-heap Menelaus was thrown, as a punish- 
P ment for sacrilege. Prisoners have also been suffocated 
Bl>y smuke, esjiecially that given off by burning sulphur. 

ushal Pelissier destroyed a force of Algerians who 
Fluid tiLken refuge in a cave by smoking them to death. 

Drowning is, uf courtie, a mo<.le of suffocation. Jesua 
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Christ possibly alludes to the legal punishment of drown- 
ing in Matthew 18 : 6. The story of the drowning of 
the Duke of Clarenee-is thus quaintly told by Sir Thomas 
More in "The Pitiful Life of King Edward the Fifth." 

" George, Duke of Clarence, was a goodly and well-featm^d 
prince, in all things fortunate, if either his own ambition had not 
set him against his brother, or the envy of his enemies had not set 
his brother against him; for were it by the Queen or the nobles of 
her blood, wliich highly maligned the King's kindred (as women 
commonly, not of malice, but of nature, hate such as their hus- 
bands love), or were it a proud appetite of the Duke himself in- 
tending to be King, at the leastwise, heinous treason was laid to 
his charge, and finally, were he in fault, or were he faultless, at- 
tainted was he by Parliament, and judged to death; and there- 
U})on hastily drowned in a butt of Malmsey within the Tower of 
London. Whose death King Edwanl (although he conunanded 
It), when he wist it was done, piteously he bewailed and sorrow- 
fully repented it." 

The manorial pits for drowning or half drowning 
women, like the manorial gibbets for hanging men, were 
highly prized prerogatives of the early English nobility. 

Burying is the terrene equivalent of drowning. When 
the Third Crusade started from Europe for the Holy 
Land, certain rules for the government of its members 
wore adopted, and it was announced that their violation 
would be punished, if at sea, by throwing the offender 
into the water, but if on land, by interring him alive. 
In Rome vestal virgins guilty of a breach of the vow of 
chastity were thus buried. 

Sefi, the eighth Shah of Persia, whose name is a 
synonym for cruelty, believing that an unsuccessful at- 
tempt lia<l been made to poison him, buried forty of the 
women of his seraglio, including his mother. Tacitus 



Miords the fiu.it thiit lewd women were biirieil alive, by 
3 Gauls, iu swauipa. Jews were buried by Pepin of 
?rance. In some parts of Germany, even since the be- 
ing of the present century, this waa the penalty for 
tafanticide. 
In 134T, two counterfeiters were boiled alive at Paris. 
i penalty for counterfeiting waa in force in the six- 
teentb century. The boiling was sometimea done in oil. 
French law tolerated it until 1791, though it had long 
fallen into practical disuse. Under Henry VIII., of 
England, poisoning was for ten years regarded by law as 
mason, and it was punishable iu this manner. The 
bishop of Kocliester's cook, a man nameil Rose, was 
jiublicly boiled at SmithKeld, in 1G30, for throwing poi- 
ton into the yeast-tub in the kitchen of the episcopal 
ilace. His occupation may have suggested the mode of 
A death. 
1 Stoning, common among the ancient Hebrews, was re- 
dded by tbeni as the most infamous of punishments, 
1 for this reason, apparently, it was denouiieeil against 
Idolatry. The execution took phu* outside of the cjimp 
r city, and tlie witnesses were reqnii'eil to throw the 
rat stone, btit all the people took part iu the ceremony, 
^schyjus was condemned to suffer death by stoning for 
taving written a tragedy which waa thought to be irrev- 
6Fent, but the sentence was not executed. Among the 
Itomans tliis was a military puniuhmeot Stoning waa 
forbidden by Constantine. A law of .^iltlielstan, in the 
fcenth century, prescribed it as the punishmnit of male 
taves for theft ; the thief waa stoned by eijrhty ftdlow- 
iavea, and if any of thom missed the mark three times, 
ft'jts tliria^ whip[ii'd. 
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Pressing to death was a mode of execution known to 
the Carthaginians. The instrument of torture known as 
the scavenger's daughter, in use in the Tower of Lon- 
don, will be described below, under "Torture." The 
judgment of penance, referred to at the close of the last 
chapter, was in these words : " That you be taken back to 
the prison whence you came, to a low dungeon into 
which no light can enter ; that you be laid on your back 
on the bare floor, with a cloth around your loins, but 
elsewhere naked; that there be set upon your body a 
weight of iron as great as. you can bear — and greater; 
that you have no sustenance, save, on the first day three 
morsels of the coarsest bread, on the second day three 
draughts of stagnant water from the pool nearest to the 
prison door, on the third day again three morsels of 
bread as before, and such bread and such water alter- 
nately from day to day until you die." 

Among the punishments mentioned in the Epistle to 
the Hebrews is sawing asunder, or " dichotomy,'' which 
is the penalty for horse-stoaling in Tartary, for poisoning 
in Persia, and was formerly, with obvious fitness, in- 
flicted for bigamy in Switzerland. The bodovcresta, pre- 
scribed by Zoroaster, the Persian lawgiver, against in- 
competent physicians and mothers who killed their off- 
spring, was very similar to the Chinese penalty entitled 
liufj'chee or "cutting into a thousand pieces," while still 
alive. 

Compare with the horrible torture just mentioned the 
sentence pronounced, in the reign of Edward the Second, 
against the Earl of Carlisle, for high treason : " The 
award of the court is that you be drawn, and hanged, and 
beheaded ; that your heart, and bowels, and entrails, 
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wlieuce came your traitorous thoughts, he torn out, and 
burnt to ashes, and that ttie ashes be stuttered to the 
winds J that your hody he cut into four quarters, and that 
one of them be hauged upon the Tower of Carlisle, an- 
other upon the Tower of Newcastle, a third upon tiie 
Bri<lge of Vork, and tlie fourth at Shrewsbury j and tliat 
your head be set upon LoikIod Bridge, for an example tu 
others that they may never presume to l>e guilty of Bucli 
treason aa yours against their liege lord." 

Precipitation from a height, another of the punish- 
ments forbidden by Constantine, was the form of death 
inflicted upon jEsop, the writer of fables. Pygin:ili(in, 
King of Tyre, visited it upon two priests guilty of hav- 
ing eaten the flesh of human sacrifices. In the history 
of the Maccabees it is written that Jewish mothers, with 
their infanta in their arms, were thrown from tlie walls 
of Jerusalem. The Tarpeian rock at Rome was a phwe 
set apart for this mode of esccution, chiefly prai'tised 
upon slaves guilty of theft 

The Carthaginian general, Hasdrubal, liefore throw- 
ing his Roman prisoners from a rock, flayed them alive. 
Dxcoriation is named as a penalty in the laws of Henry 
tjie First of England. The general reader will observe 
occasional references in historical and other works to the 
(Uioient practice of nailing up huiniui skins where they 

luld be seen by the public, and the minds of those pre- 
disposed to crime be stricken with terror at the hideous 
Bpectacla 

Deserters from the army are, since the invention of 
Sre-arms, usually shot to death. The faet is perhaps not 
ipmerally known that, in some at least of the Western 

irritoriert, ciiiivicts senteneud to endure capita! punish- 
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ment are given their choice whether they will be hung 
or shot. The author was shown, in a territorial prison, 
the location of the convict against the wall, and the spot 
where the tent is pitched in which the armed guards 
are concealed; to one or more of them are given 
guns loaded with blank cartridges. The spot where 
the Paris communists shot Archbishop Darboy, within 
prison walls, is shown to visitors, and excites much 
interest; the marks made by the bullets are still visi- 
ble. The ancient equivalent form of death was by 
piercing the victims with javelins, which was also a 
military punishment. 

Prisoners have sometimes been starved to death, 
either by withholding from them all food, or by feed- 
ing them on bread and water, or other provisions known 
to be inadequate to sustain life. 

The Athenians forced Socrates, Phocion, and many 
others, to drink a poisonous decoction, and so to end 
their own lives. Years afterwards, statues were erected 
to botli these heroes ; and the remains of Phocion were 
brought back from Megara and interred in Atliens, at 
the expense of the public treasury. 

Somewhat similar was the ancient Moslem punish- 
ment for wine-drinking, namely, pouring melted lead 
down the offender's throat. 

Daniel was thrown, by Darius the Mede, into a den 
of lions. In Siam prisoners are sometimes thrown to 
crocodiles. The Roman arena was the plat^e of mar- 
tyrdom of thousands of the early Christians ; the re- 
mains of Roman amphitheatres may still be traced in 
Great Britain. In China faithless wives are given to 
elei)hants to be by them trampled under foot. This 
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was the moiie of pmiisliinent of deserters adopted by 
I lainiic-ar, tlic Carthaginian geueraL 

Criminals have also been thrown into deiia of ser- 
pents, or tied down in forests where it was certain 
that they woulil be bitten by serj>ents. The Roman 
pennlty for parricide at one time consisted in sewing 
up the rebellious child in a leather sack, together with a. 
live serpent, a cot^k, and a goat, and ihruwiug the sack 
and its contents into tlie sea. 

Plutarch, in his memoir of Artaxerxes, describes one 
of the most terrible of all recorded punishments, which 
was inflicted upon Mitbridates, by order of the Persian 
monarch, for boasting, when overcome with wine, that 
he, and not Artaxerxes, had in truth slain the mighty 
Gyrus. tie was encased in a coffin-like box, from 
which his head, hands, and feet protruded, tlii-ongh 
holes made for that [nirpose \ he was fed with milk 
and honey, whieh he was forced to take, and his face 
was smeared with the same mixture; he was exposed 
to the sun, and in this state he remained for seventeen 
days, until he had been devoured alive by insects and 
vermin, which swarmed about him and bred within 
him. 

Barbarous as are these tales of cruelty and hatreil, 
was the blowing of the sepoys from the mouths of 
British cannon in India any less shocking? 

Many travellers have seen, in the torture chamber 

at Nuremlierg, iJie figure of a woman constructed in 

> such a manner as to embrace a victim thrust into her 

I anus, and pierce him to death with knives. A similar 

instrument was invented by Nabis, a Spartan tyrant^ 

who named it the Apcja, after bis wife. 
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SECONDARY PUNISHMENTS. 

Mutilation of the body is an ancient penalty known to 
the Egyptians, who cut out the tongues of those who be- 
trayed the secrets of the state, and cut off the hands of 
forgers and counterfeiters, with an apparent purpose in 
both cases to make the punishment fit the crime, and, at 
the same time, effectually to prevent its repetition ; the 
Egyptian penalty for rape was of a similar nature. When 
Judah and Simeon cut off the thumbs and great toes of 
Adoni-bezek, he said, " Threescore and ten kings, having 
their thumbs and their great toes cut off, gathered their 
meat under my table : as I have done, so God hath re- 
quited me." The Philistines, before setting Samson to 
grind in the prison, put out his eyes. Mutilation was com- 
mon among the Persians. Eight hundred Greek captives 
presented themselves before the victorious Alexander, 
with a petition that he would avenge their wrongs : 
some of them had lost their hands, others their feet, 
others their noses and their ears ; their faces had then 
been marked with hot irons, and in that pitiful condi- 
tion they liad been delivered to the scorn of the Persian 
people. The Enq^ror Constantine forbade this practice, 
characterizing it as one of " the cruelties of the ruthless 
barbarians." A law of Canute, the Danish king of 
England, evidently designed to provide a humane sub- 
stitute for capital punishment, ordained : " Let his [the 
offender's] hands l^ cut off, or his feet, or both, accord- 
ing as the deed may be. And if he have wrought yet 
greater wrong, then let his eyes be put out and his nose 
and his ears and his upper lip l)e cut off, or let him be 
scalped, whichever of these shall counsel those whose 
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duty it is to oounsel thereupon, so that punishment be 
inflicted, and also the soul preserved." Mr. Pike says 
that William the Conqueror or his council " enunciated 
the principle that malefactors so debased as those of 
Engbind should not suffer death, because it was better 
that they should, as cripples, serve for a warning to the 
iIl^^ispo^Bd," but that the Synod of London, in lOTii, 
under Lanfranc, the wise and gentle Italian archbishop 
of (.Canterbury, expressed disapproval of this niiixim. 
Under Henry I., " the phief nioneyers throughout the 
whole of England were convicted of making pence 
in which there was base metal illegally alloyed with 
the silver. By the king's command tliey were all 
brought to Winchester, and there suffered in one day 
the loss of their right hands and of their manhood," 
The spectacle of maimed offendtTS at large did not have 
the deterrent effect expected of it; on the contrary, it 
provoked imitation. "The brutalizing effect which it 
had upon the whole population can hardly be conceived, 
in this modern age of refinement. In the midst of the 
geTieral lawlessness every man was, when he had the 
power, a law unto himself, and inflicted upon his enemy 
the punishment which the law of the land destined for 
the evil doer. Maiming, that is to say, depriving a 
human being of a member, was eonsequently one of the 
CJjmmonest uf nffeuces — for which the law provided a 
wholly inadequate remedy in the appeal of mayhem." 
Mayhem was a simiile trespass until the reign of Henry 
IV., who "assented to a statute which, for the first 
time, declareil t^at it was a felony to cut out the 
tongue or put out the eyes uf the king's siihjerts, of 
malice aforethought. Tt was not, for many a generation 
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afterwards, a felony to slit the nose, to cut off tlie nose 
or lip, or to cut off or disable any of the limbs." Not 
until the passage of the " Coventry Act " in the reign of 
Charles II., was all mayhem made felonious. Mr. Pike, 
from whom the foregoing quotations are taken, gives 
the following highly pictorial description of the cere- 
monial attending the loss of the right hand^ under Henry 
VIII. : — 

** For merely striking, so as to shed blood, the loss of the right 
hand was the penalty, as it had been for many crimes before the 
Conquest. The offender, as in cases of murder in the court, was 
tried before the Lord Great Master, or the Lord Steward of the 
Household, and when found guilty, suffered acconling to a most 
remarkable and carefully devised ceremony. lie was brought in 
by the Marshal, and every stage of the proceedings was under the 
direction of some member of the royal household. The first 
whose services were required was the Serjeant of the Woodyard, 
who brought in a block and cord, and bound the condemned 
hand in a convenient position. The Master Cook was there with 
a dressing knife, which he handed to the Serjeant of the Ijarder, 
who adjusted it and held it *till execution was done.' The 
Serjeant of the Poultry was close by with a cock, which was to 
have its head cut off on the blo<'k by the knife used for the ampu- 
tation of the hand, and the body of which was aftcn^'ards to 
be used to * wnip al>out the stump.* The Yeoman of the Scul- 
lery stood near, watching a fire of coals, and the Serjeant Farrier 
at his elbow to deliver the searing-irons to the surgeon. The 
(/liief Surgoon soared the stump, and the Groom of the Salcery 
held vinejjar and cold water, to be used, jM^rhaps if the patient 
should faint. The Serjeant of the Ewry and the Yeoman of the 
C-lumdry attended with basin, cloths, and towels for the siugeon's 
use. Afttir the hand ha«l been struck off and the stmnp seared, 
the Serjeant of the Pantry offered bread, and the Serjeant of the 
Collar offered a pot of red wine, of which the sufferer was to par- 
tiike with what appetite he might."' 

The following iioeount of the ease of Williiini Trynne, 
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a barrister of Liiifolu's Imi, in the time of CharleB I., 
is borrowed from llallam : — 

"Prynae, n Inwyer of uncommon erudition, *nd a zeatous pnri- 
tan, lintt printed a bulky volume, called ' Rislriomtuitlz,' Tall at 
InvEtrtlvM agiiinst the theatre, wliloh be sustained by a profusion 
of learning. la the course of this lie adverted to ilie appeamnce 
of courlMans on the Roman 8la([e, and by a salirk'al reference 
tn bia index (women actors notorious wlior«s), seemed to range 
all female actors In this class, Tlie Queen, unfortunately, six 
weeks after the publication of Prynnc's book, had performed a 
part in a musk at Court. Pryuun wax already obnoxious, and 
the Slar Olwwber adjudged hlw lo stand twice in the pillory, 
to be branded in the forehead, to lose Ijolli Uis ears, to pay a fine 
of £5,000, and to suffer perpetual imprisonment." 

Timothy Penredd, who was in 1570 convicted of 
coHuterf citing tlie seal of the court of Queen's Bench, 
and forging writs of arrest, was sentenced to be placed 
itt the pillury in C'hpapside, on two suoceasive market- 
days, with one ear nailed each day to the post, in such 
a manner that be would have to tear it off to get away.* 

Louis XV, of France placarded the camp at Com- 
pi6giie in 1765 with the announcement, that any soldier 

1 James Howell, in his "F«inlH»r liottem," writlun in the Srrt 
halt of the stiT«nteonth coiiiury. relal«s an uncedoto which well il- 
Inslmtes tlie general tear of this form of ruDtiiatlon. Ho says: " As 
t remember, some yvan sincii Uier« was a very abuslre satire in verse 
brought to our Kinc; and, us ths possogoa were a reading before him, 
he oftmi said, ' That If lliore wure no iDOre men lu England, (lio 
rogue should liang for it-' At last, being eume to the coticlnsiuu, 
wbloli was (utior all his railing), — 

' Now Ooil presi-'rvB llio KinK, tlia Queen, the peers, 
And gmnt tho Author long may wear his cais ; ' 
this pleased lilx Mnjiwiyso well, that ha broke into a laughter, and 
said, ■ Dy my soal, lo thou shall, for me. Thou art a bitter, hut thou 
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who should blaspheme the name of God, the Virgin, 
or any of the saints, should have his tongue pierced 
with a hot iron. 

Another form of disgraceful marking was by brand- 
ing. In Athens, slaves were branded with the names 
of their masters; soldiers, with those of their generals. 
The Athenians branded their prisoners of war. In the 
war with Samos, the Samians, having gained a victory, 
retaliated by branding their captive adversaries with 
an owl, the bird sacred to Minerva, with the effigy of 
which the coins of Athens were stamped. Under 
Roman law the brand Avas placed upon the forehead; 
but Constantine, who was a humane ruler, and intro- 
duced many reforms in criminal jurisprudence, ordained 
that it should be upon the hand or leg, in order that 
it might be less conspicuous. In France, the shoulder 
was the spot selected. The ancient brand was the fleur- 
derlisy the royal emblem ; but afterward it was the initial 
of the crime committed, as " V ' ' for volenr (thief). That 
the mark made by the branding-iron might be plainer 
and more permanent, the skin was first scraped, so as 
to insure the burning of the blood which collected on 
the surface of the wound. The English brutality in 
this, as in many other forms of punishment, is shown 
in the treatment of the Patarines, a heretical sect of the 
twelfth centurv, whose foreheads were seared with a 
hot iron. They were publicly whipped, and every Eng- 
lishman was forbidden to give them foo<l or shelter, 
so that they perished of cold and hunger. Under 
Edward Vl. it was ordere<I that vagabonds should be 
branded " V.*' A vagabond thus marked was to be ad- 
judged the slave, for two years, of any one who would 
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lake liirii. II' lie rau away, be was to he branded "S," 
iiud tuljiulged a slave far life; if he ran away again, 
he was to be hauged. If uo one would take him, he 
was to be branded " V " upou tlie breast, and sent to his 
native place, there to be compelled to labor upon the 
highways, or at other public work, or as a conimou slave 
from man to man. If he misrepresented the place of his 
birth, he was to be branded in the face. Brawlers in 
churchyards were branded " F " on the cheek. During 
several generations, persons who had taken benefit of 
clergy were burned on the brawn of the thumb with the 
iuitiat of tlie offence with wliich they were charged, 
in order that they might not plead clergy a second time ; 
but in 1698 such persons were, by a new statute (which 
was repealed eight years later) directed to be burned 
in the left cheek. Persona having in posaession tilings 
or clippings of current coin were branded " R " on the 
right cheek. Branding was abolished in England under 
George III, 

Flogging was authorized by the Mosaic code. "The 
judge shall cause him to lie down, and to be beaten be- 
fore his face, at^curding to his fault., by a certain number. 
Forty stripes he may give him, and not exceed ; lest if 
he should exceed, and boat him above these with many 
stripes, then thy brother should seem vile unto thee."' 
Under Komau law, a freeman could not be beaten with 
stripes; yet flogging was authorized as a punishment 
for £4fgravfttcd theft; but the thief Inui first to Iw de- 
clared sercua pa-iuK, — the slave of the i>enalty. I'aul's 
indignant protest, ■• They have beaten us oiieidy, uu- 
condemiied, Iieiiig Romans," will hem recur tu many 
■ead'TB. This was alsn a. punishment inidcr An(;lo- 
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Saxon law. Petty thieves were flogged in the reign of 
George III. ; men in public, women in private. Whip- 
ping for common law misdemeanors has never been for- 
mally abolished, though it is not administered where it 
is not authorized by statute. The lash is now regarded 
less as a retributive penalty than as a means of enfor- 
cing discipline. Some persons have confidence in its 
deterrent influence, approve of the retention of the whip- 
ping-post in Delaware, and advocate the enactment of 
laws reviving it elsewhere for certain offences, especially 
for wife-beating. As to this point, the following observar 
tions of Mr. Pike are well worthy of consideration : — 

" There is, no doubt, a dramatic fitness in punishing the de- 
liberate infliction of bodily pain by the deHberate infliction of 
bodily pain in return. And if the maxim * An eye for an eye and 
a tooth for a tooth ' is a proper guide for lawgivers in a Christian 
country in the nineteenth century, there remains nothing more 
to be said, except that the ' cat ' is, in many cases, too merciful 
an instrument. If, however, the object af punishment is not 
vengeance, but the prevention of breaches of the law, it seems 
useless, so far as example is concerned, to flog a prisoner within 
the prison walls. The whole power of such a deterrent as flog- 
ging (if it is to be regarded as a general deterrent) must be in 
the vividness with which it can be presented to the imagination 
of persons who have a tendency to commit, but who have not yet 
committed, the oflfences for which flogging may he legally in- 
flicted. But the most ready manner of bringing it home to the 
mind of the populace is by exhibiting it in public, which, as has 
already been shown, has the very opposite eflfect from that which 
is desired. The fact that the lash has been administered to a 
convict is now and again brought to the knowledge of the public 
by the press, and sometimes with the aid of illustrations. But the 
impressions made, so to speak, by such exhibition at second-hand, 
cannot be so forcible as that made by the old form of exhibition 
at first-hand; and in proportion as it becomes effectual at all, it 
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must be utWnilnd by the oftects wliicli are produpcrt by atl brutal 
pimtsluaenls inflicted coram piipiih. It is far from an agrei^able 
task lo watch tLe faca and ligure Qf the floggcr as he executes 
the sentence; aud lew would ilenytlint the moral effect upon hitu 
muBi be as great as upon ttie criminal, whom It Is his duty to 
whip. The slate, when it saitctioua the lue o( the ksb, caiucs a 
human being to do just such an act of violence as It desires to 
check; it must either recognize the use of the 'cat' as an art of 
irhlch it is prepared to employ the professors, or it must, on each 
particular occa>«lon, offer a reward to some one to come into 
prison nnd commit a violent assault. It follows, therefore, 
that even if ever; criminal who is flog;ged Is deterred from re- 
pMtling bin ofTi'iiee, the gain, small as it Is, lias been )>urchased 
at a very high price — indeed, at the expense of consistency." 

Tlie kiittt anil the buslnnodo are savage ftirms of flog- 
ging. The hiuf ill KiLssia hits been aboliabetl, but its 
plane has been taken by tbe p/et, a sort of beavy cat, 

The status of u prisoner is in many respects aualogoua 
to that of a slave. War may be carried on in the open 
field, vi et nrmis, or it may be reduced to a purely legal 
contest in the courts. Id either cabc the vanquished 
party has to bear the costs and the consequences From 
the condition of a prisoner of war to that of a slave is 
but a step; why should the condition of a convict be 
exempt from the liabilities incident to a captive in bat- 
tle ? The conqueror can dis]>ose of the conquered at 
bia pleasure. Compulsory labor is therefore a natural 
sequel of the condition of servitude, whether military 
or penal. The Israelites in Egypt were neither con- 
victs nor captives, yet Pharaoh set them to making 
brick under cruel taskmasters. To be sent to tbe mines 
was the severest of Egypt an penalties, except that of 
death. Mines and quarries were worked by iifinviets in 
Greece and in Konie. Tlie conqueroil Lesbians were 
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compelled to dig deep ditches around the walls of 
Samos. Sabacos substituted for the penalty of death, 
compulsory labor for life. Sesostris made prisoners of 
war dig canals and haul stones for the construction of 
the temples. Prisoners of war were by the Athenians 
compelled to serve as rowers in vessels of war. This is 
perhaps the first indication in history of the use of the 
galleys for punishment, which in the Middle Ages was 
so common, that countries without seacoast of their own 
sold prisoners to countries which had. Venice was 
naturally a principal buyer in this unique slave-market. 
Maria Theresa, that noble woman who put an end to so 
many of the barbarities prevalent before her day, has 
the honor of having, in 1762, forbidden this practice 
also. A modified form of slavery survives wherever 
prison labor is sold to private persons for their pecu- 
niary profit. 

Interdiction and civic degradation are other incidents 
of the loss of personal liberty. In modern times and 
in civilized nations tliey go no farther than the tem- 
porary or permanent denial to a convict of his proper 
rank, or of the right to vote, to hold office, to serve on 
a jury, to carry arms, and (in France) to wear a decora- 
tion, or be employed as a teacher. But, as in the case 
of the Patarines cited above, the denial might extend to 
rights essential to the preservation of life. In the early 
history of Rome, a citizen might be interdicted the use 
of fire and water. The purpose of this was to compel 
him to exile himself, since he could not legally be ban- 
ished. Draco, the Athenian lawgiver, excluded murder- 
ers from the temj)les, the games, from jmblic banquets 
and assemblies. The bills of attainder for treason willi 
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wliiivh the reconla of the EDgHsh Parliametit are staiueil 
(of which there was probably not oue which was Dot the 
offspring of partisan hatred) worked corruption of blood, 
the effect of which was that descent could not be traced 
through the jierson whoso blootl was corrupted ; and thus 
the innocent offspring of men guilty of none but politi- 
cal crimes were ileprived of the hereditary right to their 
ancestral estates. Attainder and corruption of blood 
followed sentence of deatli in all cases of treason or 
felony. Itut Parliameut could try alleged offenders in 
their absence, aud coudeinu them upon any evidence 
which they chose to accept as sufficient. The great Act 
of Attainder passed by the Irish Commons, to which 
James II. attai'hed his signature, contained between two 
and three thousand names, at the top of which was half 
the peerage of Ireland. Macaulay says of it, that " Any 
member who wished to rid himself of a creilitor, a rival, 
a private enemy, gave in the name to the clerk at the 
table, and it was generally inserted without discussion." 
Even dead men were attainted; Oliver Cromwell, for 
instance. Parliament resolved, under Charles 11., in 
1660, that "the carcasses of Oliver Cromwell, "ireton, 
Bradshaw, and Pride should be taken up, drawn on a 
burdle to Tyburn, and there hanged up in their cotRiis 
for some time, and after that buried under the gallows." 
The confiscation of estates was not merely au act of 
manifest injustice to heirs, living and yet unborn, but 
an obvious inducement to judicial murder. Men oc- 
ouaetl and convicted of treason, by their rivals for royal 
favor, were robbed of their projierty for the enrich- 
ment of tlieir political enemies. The same result was 
reached by the heavy lines imposed by the Star Cham- 
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ber, where, as Hallam says, "Those who inflicted the 
punishment reaped the gain, and sat, like famished 
birds of prey, with keen eyes and bended talons, eager 
to supply for a moment, by some wretch's ruin, the 
craving emptiness of the exchequer." He further ob- 
serves that "The strong interest of the court in these 
fines must not only have had a tendency to aggravate 
the punishment, but to induce sentences of condemna- 
tion on inadequate proof." Under the feudal system, 
escheats to the crown constituted a large portion of the 
revenues of the Norman kings of England. Whatever 
else may be said of feudalism, it was a gigantic scheme 
of extortion in return for very imperfect i)rotection, by 
which the powerful and the rapacious built up their for- 
tunes at the expense of their dependants ; and the king 
was the chief extortioner, against whose demands not 
even the grand seigneurs could protect themselves. Thus 
the system contained within itself the providential seed 
of its own destruction. Tlie rapacious of our time rob 
their victims by other methods, but their ultimate 
overthrow is probably involved in the very audacity of 
the means by which their temporary [)ower to despoil 
their fellowraen has been attained. 

Closely connected with civic degradation were the 
insults heaped upon offenders, in their puldic exi)0sure 
both before and after death. The pillory and the stocks 
are the forms of exposure best known to us, and need 
no description. The continental equivalent for them 
was the carcan, a ring closed by a lock, by means of 
which a criminal was attacdied by the neck to a chain, 
and so fastened to a post. Tliis is the Latin echo of an 
ancient Persian device ; namely, an acute triangle, in the 
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narrow angle of which the prisoner's neck was confined, 
while his hiuuts wem extended and iitl-atthed to the op- 
j<o&ite side; in this position he could walk about. The 
fl[Hicial obj«!tion tn the pillory and the rmvnn wiis tlutt 
the populace had the right to pelt victims thus fx;ioswl 
with dccaj'eil eggs and fniit, whit'li was unpleasiint, and 
with stones, which was dangerous. The r.nrfun w;is 
abolishe«l iit France in 1832, and the pillory in England 
'in 1837. 

The Sjiauisli mantle (of which there is an engraving 
in Johu Howard's book) was a cask, with holes out 
through the sides for the prisoner's arms, and through 
the top for bis head ; be wore it like a coat, and in this 
ridir^ulous costume was marched around the towu at a 
cart's tail. Scolds were formerly ducked in a pond by 
means of a ducking-stool, of whiidi there were various 
patterns, the essential tiling being a seat, to which the 
lan was strapped, at tlie eurl of a long lever operateil 
from the bank, to the rude delight of the spectators.' 

In " T)ie Llltle Sfitiix Nntlou," by II>I] Caine, a tale is lold ot 
Biatmp Thomnis Wllsuti, " holt angiil, niilj lialf iiuku. tlia Beronrtit of 
nluu and jot almost Iho klttarcBt ol ijmntH." Kallierine Kinrude 

a pnor ruin ol a vromuii, who, licini; menially ilcfeFtiTi>i giive 
Urth in HUCMBsiciii to thrue illeKltimalu cliildreii. Fot tliu flrnl. tlid 
Biiliop made her do peiiancs in a white aliuet at tlia cliumli ddora. 
Few vba (Kcnnil, lio coininitted lier tat ttreaty-one days to his priwni at 
tho Peel. " U is a cryiil of tlie oalhedral cliuroh. You eiilot it liy » 
littU door in the elioir, leading to atortuDua flight «f atcop Htnps guhii; 
down. Iliaachwubcr cat i>ut ol tlie rorb ot the little island, dork, 
-dkinp, and noisome A small aperturD let* in tlie l<elit, u well aa 
the Hound ttt Iho sea boating on the riicks Iwlow. The nwf, il yon 
could BW it in lliu gloiiui. is |^>ine(l niid rililied, nnd above It in the 
mould ol tnniiy gravca. rnr In tlm nhl days biHUcta went biirli>d in 
lh« choir." The third time, he onlered lior to lie drnf^j^cl lliroiigh 
the sea I^ » roiK' tliHl lo Uie etem of a boat. " Atler undergujng tho 
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They were also forced to wear the brank, which was a 
cage-like helmet or mask of iron, with a triangular piece 
entering the mouth and pressing upon the tongue, as a 
delicate reminder of the proper use of that unruly mem- 
ber. In the Middle Ages a favorite punishment for 
adulteresses was to scourge them naked through the 
streets. There were many ways of exposing the dead 
to derision. Sometimes their bodies were thrown into 
the streets to be devoured by dogs. Oftener their 
heads were elevated upon poles. The head of the un- 
fortunate Princess of Lamballe, the favorite of Marie 
Antoinette, was carried by a mob about the streets of 
Paris, placed on the counter of a cabaret, where wine 
was poured down the throat, and the Queen was loudly 

punishment the miserable soul was apparently penitent, * according 
to her capacity,' took the communion, and Wiis * received into the 
peace of the church.' Poot human ruin, defaced image of a wcmian, 
begrimed and buried soul, unchaste, misshapen, incorrigible, no 
' juice of God's distilling * ever ' dropped into the core of her life ; ' to 
such punishment was she doomed by the tribunal of that saintly 
man, Bishop Thomas Wilson! She has met him at another tribunal 
since then; not where she has crouched before him, but where she 
has stood by his side. She has carried her account against him to 
Him before whom the proudest are as chaff. 

" None spake, when Wilson stood before 

The Throne ; 

And He that sat thereon 
Spako not ; and all the presence-floor 
Burnt deep with blushes, and the angels cast 
Their faces downwards. — Then, at last, 

Awe-stricken, he was ware 

How on the emerald stair 
A woman sat divinely clothed in white, 
And at her knees four cherubs bright 

That laid 
Their heads within her lap. Then, trembling, lie essayed 

To speak — ' Chrint's mother, pity me ! ' 

ITien answered she, 
•Sir, I am Katheriue Kinrade.'" 
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called to the wiiulow of her tell in the Temple to gaze 
with Iiiirror upun the hlocxly spectoele, but wns liuinaiiely 
prevented from responding to the i?all. Exposure in 
Gltairis after death was onre enmnion. lliinyan saw. 
in his dreaiti, Simple, Sloth, and Pi'eaumi>ti(ju " hanged 
irons a little wity off on the other side." These 
irons were frames rudely correspond itig to tlio shajie 
of tlie body, so contrived as to hold it until deeompo- 
Bition was complete, and only the skeleton remained 
hieaehin),' in tho sun.' The last man to hang in Eng- 

The following iIoBCTlption of cliaiiis Hlill preservpd at R^e. 
Englnuil. is borrowcl from Kota and Qiieriet, (alitb »:rl«a, v. 8, p. 
KS). " To begiu aX Uio top, wo hare a bwItkI luop. This in obviously 
for Kiviiig a mtautry as well na a swinf^jig uiiitloQ lu iIig ciLrrnn. 
Tliia Bwlvel is fixed into a frame fririncil ot Iwu plcnes of lioop Iron 
Iwnt over, like tlie wooden (nunc of n [untirnl garland, and of sulfl- 
'daiil doplli toruaoU from tha top of a man's liHiuI hi his sliiiulderg; 
(he foiir enils are Uil'II rlvetod Into a band cuclrclio); his iir?ok. At 
opposite sldoa coane> cliailis are riveted on to ttie lifok l>Aiid and 
deiceiid on eitlior side, with four links, to uhoQt the middlit of the 
eliint. A secntid and mui'li larger band is tlien pasiji;d llirougli tliD 

link Olid riveted in front. Tlien come throo moro links in 
ime nontitiuons ehains, and a third band, nhicli. passing throiiKh 
ft (unrtb link, is similarly rivetttd in front. The cliainB contitmo wIlli 
ilireo moro Hiika, a band is passed through a fourth and final link, 
id, being rlveteil In fnxit like the olbets, nearly completes the 
AtimHitork for the Inxly. At the badk a strip of iron starts from the 
ii«ck Intnd and. bilarcatlnfC above tlio sboulders, desoontls in parallel 
lines; it la successively riveted to the three boily bands, and being 
Igaln united Into a single strip, ends in a loop Immediately below tlie 
bollom hoop. Thus the body framing is rcndorod risid and complete. 
Suspended by a chain from the loop behind, and tnim the lowest 
hnid in tniut. are scpurate tonus lor llie leg*- ooDslsliiig of circular 
baudsof different iliMs [or tlio knees and ankliv, connected byveilicnl 
ride strips riveted to them. These leg Itiuni'a are so arranged, witli 

Inngtll in tlif sidu pieces, that tliey oun be taken up or let down, 
AMording to tho length of Iho legs of n body within the chains. It 
flinnlil aliui Ihi nntmt that thu lH>dy bands are poncbud with holes. 
like u luathvr sttiip, Bt> lUiil they can bo ligliteued or lot out, aci.'urdiug 
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land was a bookbinder named Cook, in 1834, at Leices- 
ter. That year, by William IV., hanging in chains was 
forbidden. A singular tale is related by Plutarch of 
the beneficial effect of exi)0sure in Ionia, where an epi- 
demic of suicide on the part of young girls was stopjied 
by the passage of a law, directing the dead Iwxlies of 
those who perished by their own hand to be hung 
naked on the i)ublic gallows ; the fear of infamy proved 
stronger than the fear of death. 

It remains only to mention exile, which is essentially 
an alternative for the death sentence, and has the same 
effect, so far as the community which desires to rid 
itself of a culprit is in question. Banishment may, 
however, be temporary or for life. It may also be 
compulsory, or, by a legal fiction, it may be voluntary, 
the criminal being liable to i»xecution if he remains at 
home. It was by this subterfuge that transportation 
was instituted, as we shall see in a subsequent chapter. 
Transportation always involves the dilemma that the 
jxjrsons exiled are either good or bad citizens ; if good, 
they are a loss to their native country ; but if bad, that 

to the sizo required. This seems to indicate that the same chains 
were used over and over again, hut that it was necessary, for otiior 
reasons, that the chains sliould fit." 

Another corrosiwndent of the same poriodical tliinks tliat tJic tirst 
instance of an executed person hanging in chains must have hren in 
1381, and ho quotes Sir II. Chauncey's " Hist. Antiq. of Hertford- 
shire: " " Soon after the King came to Easthamsted, to recreate liiniself 
with hunting, where he heard that the Bfnlies wliich were hanged here 
were taken down from the Gallowes and removed a great way from 
the same; this so incensed the King, tliat he sent a writ, tested the 
3<1 of August, Anno 1381, to the Bailiffs of this Borrough, command- 
ing them upon sight thereof to cause chains to be made, and to hang 
the Bodi<'S in tliem upon the same (lallowes, tlieni to remain so long 
as one Piece might stick to anotlier, according to the Judgm^'nt." 
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country has no right to impose the burden of tlieir 
presence upon an unwilling community. Every com- 
munity is unwilling, which has reached a stage of de- 
velopment at which it is self-sustaining without convict 
labor. The Romans divided banialunent into deporta- 
tion and relegation; deportation was exile to a place 
Specified, from which the banished were not allowed to 
depart; but relegation was simple exile, and did not in- 
volve loss of citizenship. A form of banishment called 
ostracism (from the Greek word for a shell, because 
shells were used for balloting) existed at Athens, to 
wliich Aristides. Alcibiades, Themistotiles, Xenophon, 
Thucydides, and Demosthenes were subjected. It was 
inflicted by jKipidar suffrage at a special election, at 
which not less than six tliousand votes must be cast, 
of which a majority must be in favor of tlie exile of 
the candidate from Athens for a period of ten years. 
Ostracism did not Involve the couliscatiun of the exile's 
estate, as the ordinary form of banishment did. 

Outlawry may also be regarded as a sub-variety of 
exile. 

The mind dislikes to dwell upon acts of violence, such 
as Imve been described in this dark chapter of human 
nature at its worst. It is necessary, however, to know 
from what we have been delivered, in order to appre- 
ciate what we enjoy ; and what has been tried and 
failed, in order to realize the folly of repeating useless 
experiments. It may seem to the young and inexperi- 
enced reailer that human nature has changed anil is no 
longer what it was, when these outrages were perpe- 
trated in the name of law and uf religion. It is, alas, 
not true, as the veterans of our own Civil War could 
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testify, or the residents upon or near the theatre of the 
conflict, if they chose to do so. And yet the self- 
restraint of both the great armies therein engaged is the 
pride of every American, one of the wonders of his- 
tory, and a tribute to the ethical influence of democratic 
institutions. Our social and political relations have 
changed, and therein is the secret of the growth of a 
humane and brotherly feeling among men, which is 
reflected in our laws and in their administration. The 
great lesson to be derived from the contemplation of 
the past is the obligation to vigilance and exertion, in 
order that what has been won at such fearful cost may 
not, at the dictation of civil or ecclesiastical tyrants, be 
wrested from our grasp. 

Among the victories to which alhision is here made 
must be accounted the inclusion in the French Declara- 
tion of Rights (1789), of the statement that " the right 
to punish is limited by the law of necessity;" also the 
declaration by the Revolutionary Assembly in 1791, 
that " penalties should be proportioned to the crimes 
for which they are inflicted, and that they are intended, 
not merely to punish, but to reform the culprit." That 
Assembly relegated to oblivion the antiquated notion 
that imprisonment was merely a preventive measure, 
by which the prisoner was to be securely held until he 
could be suitably punished ; and it substituted for it the 
principle that imprisonment, in varying forms and de- 
grees, is itself a penalty of crime.* It therefore dis- 

1 " The Ordinance of Tx)uis XIV., Au^st, 1070, is the latest crimi- 
nal code prior to tlie Revolution of 1780. Tiio only penalties then 
permitted (and which are mentioned in the Ordinance) were: 
(1) Death; (2) torture ; (.'$) tlie galleys for life, or for a term of years; 
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penaed with all tlie corporal puiuslimeiits which the 
Monarchy hail cherished and so fearfully aliuaed. 
Credit must alao be given it for having been the first 
governmental body to recognize police surveillance with- 
out imprisonment, as an adequate remedy, in many cases, 
for social disorder. 

TOJ(TORE. 

The real use of torture was not to punish a criminal, 
though it was sometimes employed for that purpose. 
(The Julian law, for instance, prescribed it for lese- 
majesty). It was intended, first, to extort from a per- 
son accused a confession of guilt, and second, to force 
him to disclose the names of his ace om pi ices. It was 

(4) InnUliment [or lite, or for a apcci fled Mnn ; {'>) flogginK; (li) tlie 
ataeadi^ hononxble ; (T) reprimand. Besides thiMe pniicipal peiialtiea 
lIlDtO wore otliers trhieh wera acneasory, suali aa braiidlug, tJie car>- 
can, the pillory, dragging in iho mud. arid coiifiacalioii ; also llghlur 
puiilstimenK, like fines, etc. But nowhere is imprlgonment men- 
lioued in (lie liglit of a panishinoiit ; iiever irns it no Infliotc^d. Tli« 
priioti wu Biniply a plue where the acciued was held lor trial, and 
convicts were hold until ihu iiiocntioii of sentence. The Conntltiient 
Afwembty ltd opted im prison men t its the princliul, though not tho solo, 
baalsot the criminal code. It luodool this torm o( punishment, which 

never to be for lile, a new (eature iu criminal jucis prudence. It 
created the penitentiary syatcin in France; that is, a sysleui founded 
upon the ttnendroent and rehabilitation ol the prisoner. In tlio i>on- 
>Uy of lagiiu) (abaolule solitude), aatliiirizod by the Ulli section of the 
('(idi<, may bo seen the germ of "snlltar; cotiUncuiont" practised, 
UtJr, at Philodslphlii. Tho National Convention mode but slight 
changes in the Code. The Empire, however, overthrew it bodily, by 
I re-establishing Imprisonment for lite, conflscation, and branding, and 
by replying la i/ine by relegation or exile. The Code of 1810, ncvGi> 
theless, contains a more advanced provision than does the Codii of 
IT91, In giving to judgea discretionary power to determine the dura- 
lion of sonienoe witliln minlinnm and moxiinnm limits. It also con- 
tains a provislnn (or the surveillance of discharged rnnvicts. whirh did 

occur lo tlie AnseniWy or Ihu fouveiiliou." — iforeau-Chrislophr. 
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an inciilent in judicial procedure. The theorj- of its 
advocates was tliat the know]e<lge of one's own guilt is 
giiilty knowledge, and to compel him to give it up was 
only an act of justice; while any evidence which he 
might have in his possession touching the misdeeds of 
others was the property of the state, which it had tlie 
right to recover by any and all means at its command. 
This is indicated by the Latin word for torture, qmrstw ; 
and even the English word in its etymological deriva- 
tion suggests the same thought — torture is the twist- 
ing (torsion) from ita snhject of his guilty secrets. 
Tiaeea of this tlieory survive in the French itractice 
of interrogjition of the aocused by the judge. English 
law is more humane, since it admits the right of the 
accused to refuse to answer questions which tend to . 
his incrimination ; but there is reason to l^elieve that J 
what the courts are forbidden to do, the police, espe-j 
ciaJly tlie detective branch of it, docs not scrapie tol 
attempt. In the United States, without wai^ant of law/ 
Like flogging and other coriioral chastisements, tor- 
ture was originally applicable exclusively to slaves, A 
slave hail no rights su])erior to those of a military «ip- 
tive, I'arrhasius, when about to paint his picture of 
" Prometheus Bound," jmrchased a captive, whom be sul)- 
jected to torture, in order that he might the better serve 
as a model, hy hts contortions and facial expression. A 
story is told of a Roman noble, whose lampreys were 
greatly praised at a dinner given by him ; he explained 
tlial they hail been fed on the flesh of slaves, killed and 
thrown into the water for that purpose. The testimony 
of a slave was valueless in Rome and in Athens, unless 
extracted from him by torture. I'aul esca^feil scourging, 
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to make liim confess his crimes, at the hands oE the chief 
captain in Jerusalem, only because he could siibatiintiate 
his claim to be a freeborn Roman citizen. 

Torture is an institution at least as old as Egypt. A 
passage in the book of Esther makes it probable that it 
was in use in ancient Persia. Moses forbade it, in the 
injunction that no proof of guilt should be aeoepted by 
the Hebrew courts, except the cuucurrent testimony of 
two witnesses. But it was practised in Greece. A re- 
script of the £mi>eror Augustus authorized it in Bome, 
on the express ground tliat it was useful as an agency 
for the discovery of tnilh, nd viritaiem reqiiirrndam. 
Tacitus relates an anecdote of Tiberius worth rejiro- 
ductioD here. A nephew of I'ompey was accused of 
magic, but protested his innocence. With a view to 
ascei'taining the fact, liis accusers demanded that liis 
slaves, who were familiar with his habits, should be 
put to the question, in order to induce them to tell 
what they knew. A Roman law, however, forbaile the 
testifying of slaves against their master. Thcreu)ton 
the Emperor freed these slaves, at the cost of the public 
treasiu-y, in order to enable them to appear as witnesses 
in the case. The only criticism which it occurs to Taci- 
tus to make upon this transaction is tliat the Emperor 
was not justiliable in thus circumventing the law. Since 
torture can nut well be practised in public, it was not 
Builed to the Teutonic nations, whose tribunals were 
popular assemblies. It did not timl its way, therefore, 
into northern Europe, or at least was not expressly 
recognized as legal, before the reign of Charles V.. who, 
with bis sHC^^ssor, Francis I., is credited with the re- 
vivid of the old Roman jurisprudence. . These luuuarchs 
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established by law, in the sixteenth century, all that is 
included under the general title of torture. They recog- 
nized and adopted the Eoman distinction between ordi- 
nary and extraonlinary penalties ; the former were 
named in tlie code, and could be ordered by judges 
upon the testimony of witnesses or upon the plea of 
guilt by the accused ; but, if these were wanting, they 
could proceed to the question, and, if the sufferer con- 
fessed under duress, a larger discretion as to the punish- 
ment to be adjudged against him was vested in them. 

The riglit to put accused persons to the question was 
a prerogative of the grand seigneurs; like other name- 
less privileges which they enjoyed, it was for them an 
appanage of rank, a means of vengeance, and an agency 
for extorting tribute. 

There is much evidence that the resort to this more 
than questionable method of proof was never in England 
common as it was upon the continent. Hallam, the 
constitutional historian of England, says that "the 
common law. neither admits of torture to extort con- 
fession, nor of any penal infliction not warranted by 
a judicial sentence ; " but adds, " This law, though still 
sacred in the courts of justice, was set aside by the 
Privy Council under the Tudor line. The rack seldom 
stood idle in the Tower, for all the latter part of Eliza- 
beth's reign."' As some of the investigations made into 
prison management prove, jailers sometimes made unlaw- 
ful use of torture to extract information from prisoners. 

There were in the Tower two chambers, both of which 
were regarded as excellent places in which to seclude a 
man, in order to stimulate him to serious reflection. 
One of them was called " Little Ease,*' because it was 
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too small to admit of his standing, sitting, or lying in it 
with any comfort to himself ; the other was the " Dun- 
geon of Rats." 

The principal forms of torture were aa follows. First, 
the cord, which waa aometimes applied simply by tying 
the thumbs together as ti[;htly as possible with whip- 
cord. Generally, however, by the cord is meant the 
violent jerking of which there is tin illustrative engrav- 
ing in John Howard's l)ook on the " State of Prisons." It 
is sometimes called the Btrap|)ado (French estrapade)} 
The victim, Laving submitted to have his hands firmly 
tied behind his hack, was raised by a rope and pulley to 
a height, then suddenly dropped and caught, ao that 
his joints snapped like a whip. To render it more ex- 
cruciating, weights were sometimes attached to his feet; 
Howard saw five different weights in the prison at 
Zurich, the heaviest of which was one hundred and 
twenty pounds. Savauarola and Machiavelli were both 
subjected to this test. The common time for continuing 
it was an hour, and very few who endured it that long 
ever regained the use of their limbs. 

The thumbscrew I need not describe. A model of it 
may be seen in the Tower. It was occasionally used, 
as we use handcuffs, for securely holding prisoners. 

In the lioot and wetlge, the logs were tied and wedges 
driven between them. The boot was sometimes made 
of parchment, put on the feet wet, and theu dried before 
a fire. 

The rack was introduced into England by the Duke 

I Fmncis llie First, llmt Moiidy lynuit, with diiiboliunl Ingi-niilty, 
coiiiliiiicd tlie atnippiulo <rlili burning nlire, in cliv civcntiori of Prat- 
aiiM, at a |>1it(le iu Pnrii formerly known as tlie Eitraiutde. 
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of Exeter, and for that reason was popularly known as 
" Exeter's Daughter." It was a machine for stretching 
all the limbs at once, until there was danger of their 
giving way at the weakest joint, whatever that might 
be. 

The " Scavenger's Daughter " was named after the 
Lieutenant of the Tower, its inventor, whose name was 
Skevington. By its use the knees were drawn up to the 
breast and the feet to the thighs, where they were held 
by iron bars ; the sufferer was practically rolled up like 
a ball ; the blood was forced from his nose and mouth, 
and not unfrequently the ribs and breastbone were 
broken. 

Burning with heated pincers was called the hooks. 

A form of torture peculiar to Italy was the vcglm, 
by which the point of a diamond was made to press 
against the end of the spinal cord of a prisoner seated 
upon a plank in which the diamond was securely im- 
bedded ; the result was convulsions. 

All the various pains which have been described 
under this head were borne, it must be remembered, 
not necessarily by the guilty, but by the innocent. The 
question preparatory was designed to make its subject 
commit himself; the question preliminary to make him 
commit some one else. The former was applied before, 
and the latter after, judgment. Attempts were made to 
guard so powerful an engine of oppression against 
abuse, by restricting the number of persons who could 
put it in operation, the conditions of its application, the 
extent to which it could be used in individual eases, and 
the crimes for whose discovery, proof, or punishment it 
was lawful to make use of it. But it was placed in the 
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hands of both tlie civil aurt the ecclesiastical courts, in 
an age of ignorance, superstition, and tyrannical abuse 
of class privilege. 

That torture is contrary to humanity and religion, aa 
well as to sound principles of law, is now apparent 
enough. But the controversy over it lasted for centuries, 
and at times raged witli fury. The gicat Itomau lawyer, 
Ulpian, opposed it as unsatisfactory and dangerous. 
The Christian Fathers, Tertullian and Augustine, de- 
nounced it. The early Christians persuaded the Emper- 
ors not to inflict it during Lent. Many of the Popes 
conderaued it: so did the Protestant sect of the Wal- 
densea i so did the EucyclopBedists. Clement V. said 
that the withholding the sacraments from persons under 
torture was a daninahle outrage. Montaigne said that 
torture was both cruel and useless. Nevertheless, so 
deeply engrained in the thought of men were the con- 
ceptions which underlay it and gave it vitality, that no 
writer could give it a doath-blow, until Beccaria pub- 
lished his little tractate on "Crimes and Punishments," 
at Milan, in 1764. 

His book was the sensation of the day. It was trans- 
lated into all the modern languages ; he was invited to 
Paris; but the best of all was that his views were 
adopted by governments, and that ho lived to see torture 
abolished in France, in Austria, in Russia, and to a large 
degree in Italy. It lingered in some of the petty Italian 
states until 1831 — a little more than sixty years ago. 
We are apt to accord the palm to Howard of England as 
the greatest of prison rctormera. Beccaiia did not, like 
Howard, spend his life and his fortune for the ameliora- 
tion of the unliapjiy state of Ihose in bouds. But he 
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perhaps did even more for the world, in winning its ear 
and altering the whole current of its criminal jurispru- 
dence. 

THE INQUISITION. 

Torture was so pre-eminently an ecclesiastical weapon 
with which to combat heresy, for the glory of Grod and 
the eternal welfare of human souls, that it would be to 
give but an imi)erfect idea of the change which has come 
over the spirit of the race, if no mention were made of 
the Inquisition. There were two very distinct periods 
in the history of the Inquisition, one of which covered 
two hundred years, from the close of the twelfth to the 
close of the fourteenth century, and the other began with 
the creation of the Spanish Inquisition, ten or a dozen 
years l^efore the discovery of America by Columbus. 
The first of these periods need not detain us long. The 
Council of Verona in 1184 condemned the tenets of the 
heretical sects called the Albigenses and Waklenses, 
found in the south of France. Peter of Castelnau and 
Raoul, two Cistercian monks, were sent thither to com- 
pel them to abjure their errors. They associated with 
themselves the great Saint Dominic, founder, in 1215, of 
the Dominican order. Innocent III. was his friend and 
patron. They invaded France on their sacred mission 
in 1204. At the memorable siege of Alby, July 22, 1209, 
(which made forever infiunous the name of Simon de 
Montfort, the general who conducted the siege and per- 
mitted the massacre which followed), the soldiers a^sked 
Dominic by what sign they could distinguish the heretics 
from the faithful ; he replied, " S])are none ! the Lord will 
know his own.'' The church could not itself put its 
enemies to death, without despite to the spirit of for- 
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giveness by which it was supposed to be animated; but 
the Eiiii^eror Frederic II., under the menace of excom- 
uiutiieatioi] by I'ope Honorius III., assumed the protec- 
torate of the Imiuisition, and ordained that heretioB 
eonilemued by it slioiiH !«■ put to death or otherwise 
punished, iicuonlinf* to their crimes, by the secular power. 
The Emperor, when it was too late, repented of bis 
weakness, but Innocent IV. liail by that time given it 
permanent life and united it to the Holy See. It waa 
during this period of our story, that the Templars were 
suppressed, and I*e Molay, the grand master, burned 
alive, near the airot where now stands the statue of 
Henry IV., in Paris, The old Inquisition, however, ex- 
isted largely in name ; its pretensions were resisted ; and, 
although it obtained a foothold in Italy, Spain, France, 
and Germany, it ha<l, when Ferdinand and Isabella were 
married, become dormant everywhere except in the 
I'apal States. 

About the middle of the fifteenth century, a young 
man, a student in the University of Salamanca, had the 
misfortune to fall violently in love with a beautiful Span- 
ish girl named Cazilda, who liad engaged herself to a 
Moor. In a street brawl which ensued, the Moor dis- 
.armed tlie Spaniard, who took a solemn vow to be re- 
venged, nut only upon the Moor and his lady-love, but 
upon the accursed race to which his successful rival be- 
hmgeiL They fletl to Granada, where for a time they ■ 
were safe. This passionate student subsequently maile 
the acquaintance of Patlier hn^tez, the Superior of the 
Dominican order in S{)ain, who perceived the brilliancy 
of his talents, his inordinate ambition, the ardor of hia 
spirit, the intensity and tenacity of his will, and <ieter- 
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mined if possible to secure him for the church. Be- 
coming intimate, the secret of his undying hostility to 
the Moor was revealed to his new friend. Lopez, failing 
in the effort to cure him of a hopeless attachment and to 
seek peace of mind in a monastic career, suggested to 
him that possibly, not being of noble blood, he might 
gratify his longing for vengeance even more effectually 
in the priesthood than as a simple layman. The young 
man became a Dominican friar. In the convent library 
he discovered the ancient records of the former Inquisi- 
tion. At the risk of his health and his life, he devoted 
his days and nights to x)oring over them. They excited 
his admiration, aroused his ambition, fed the spirit of 
persecution by which he was consumed, and decided him 
to become an inquisitor. 

But how to arrive at his end ? He went to Toledo, 
where he distinguished himself as a pulpit orator, at- 
tracted the attention of the Court, and finally became 
the tutor and confessor of the young Isabella, the 
future Queen of Spain. He instilled into her infant 
mind his own fanatical intolerance. On the day of her 
first communion, he extorted from her an oath upon 
the crucifix, that she would, on coming to the throne, 
either convert the heretics within her kingdom or ex- 
terminate them. 

In 1481 Isabella, whose marriage with Ferdinand 
had united the crowns of Aragon and Castile, received 
a visit, after her coronation, from Lopez, the confessor 
of Ferdinand, in company with her own confessor, the 
celebrated Torriuemiwla, the student \)f whom I have 
spokcMi. The war with the Moors had just terminated 
with the concpiest of CJranada. The conspirators jier- 
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suaded tlie youthful royal pair to make formal applic 
tion to Sistua IV., then Pope, for the re-establishment 
of the Inquisition in Spain, and for the apjwiiitnient of ' 
Torqnemaila as grand inquisitor, A bull to that effect 
was granted, and the principal seat of the tribunal was 
fixed at Seville, in the cliSteau of Triana. Torquemada 
aspired to be a Cardinal. Verdinaml desired to enrich 
the crown by the confiscation of the immense wealth of 
the Moora and the Jews. Thus avarice and the love of 
power, those fatal human passions, were the fouudatioa 
of the modern luquisition. 

Toriiuemiula lost no time in beginning his bloody 
work. During hin first year, he bume<l nearly threa 
huiidi-ei! heretics in Revilk- alone, and two thousand 
more in the other cities and provinces of the kingtlom. 
Ontside of the walls of Scyille he caused to be erected 
a atone scafFohl called the Quamadera ; at the four cor- 
ners of the hivsc were four hollow statues, representing 
the four great Hebrew prophets, into which the con- 
demned! were forcetl, when fires were kindled around 
them, which were kept up until their bones were ro- 
diine<l to ashes. It is not very many years ^o that 
the remains of this scaffold were still visible. 

The work of Toniuemada was effectively seconded i 
by Ximenes, the Prime Minister of Ferdinaud and con- 
fessor of the Queen, who saw in the Holy Office the 
means of ci'eating, through intimidation, a party which 
would, in case of conflict, support the Minister against 
the throne. Purely personal and political motives were 
enough to make him the protector of the Inquisition. 

The Jews, the Moors, and even many Christians be- 
gan to fly iji Lcri'or fnnii SjKiin. ThereuiM>ii, emigration 
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was declared to be a crime, and the emigrants were 
burned in effigy. In 1492, however, the King issued a 
decree banishing the Jews. 

In 1483 the Inquisition was made a permanent insti- 
tution. The sole power over it reserved to the Pope 
was that of confirming or rejecting the nominations of 
the grand inquisitor. 

The grand inquisitor presided over the supreme coun- 
cil, composed of five members, one of whom must be a 
Dominican. The fiscal procurer formulated the charges 
for trial; the qualificator passed theological judgment 
upon them ; the sergeant-major or marshal of the court 
was called the alguazil ; and there were secretaries, a 
receiver, and two relators. The familiars of the Inquisi- 
tion were spies. Their number was beyond computa- 
tion, their names were unknown ; they were called 
familiars, because they were looked upon as members 
of one great family. The Inquisition was supported 
from the outside by two lay societies, one of which, the 
Brotherhood of the Cross, was composed of nobles ; the 
other, the Holy Hermandad, of the commonalty. They 
constituted a sort of authorized ecclesiastical police or 
militia. 

The jurisdiction of the Inquisition over ecclesiastical 
offences was unlimited ; it could try some civil offences ; 
no religious faith was a bar to its jurisdiction. It took 
jurisdiction of individuals in four ways ; by common 
fame, the reports of spies, secret delation, and open 
accusation. The tribunal had the right to make arrests 
ever3rwhere, even in churches. Its prisoners were in- 
stantly lost to the world ; their friends were forbidden 
to utter an inquiry as to their fate. Immured in cells 
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I tail summoned to appear, when they asked o£ what 
I they were accused, the cold and formal reply was, " You 
ought to know." Before being put to the question, they 
vere granted three "audiences of monition," in which 
the arts of finesse and cajolei-y were exhausted, to en- 
trap them into some admission wliich might be used 
. against tliem or gainst others. At the first audien<.-e, 
I they were tlii-eatened ; at the second, seduced by prom- 
ises; at the third, interrogated as to their genealogy, 
[ family history, and knowledge of theology. The pre- 
I tended counsel assigned them rai'ely brought to the at- 
p tention of the court any evidence in their favor, but did 
his best to coax them to make confession. 

There were three grades of prisons of the Inquisition, 

all under one roof. Tiie public prisons were for those 

I not charged with any crime against the faith ; the iuter- 

I inaliat^ for the discipline of employees of the holy 

office not charged with heresy. Both of these were 

[ open to visitors. Tlie secret dungeons were suiiterra- 

uean; they lay beneath the marble floor of the palace, 

were both dark and damp, and not a word was permitted 

k to be spoken in them, either by the prisoners or by their 

I jailers. 

In the torture chamber, the three principal forms of 

I coercion were by the conl, by water, and by fire. In 

the second of tliese, which has not been described, tlie 

I body was extended at full length upon a frame so oon- 

I structed as to bend it slightly backward and to elevate 

the feet above the head ; the face was covereil with a 

wet cloth, kept wet by constantly falling drops of water 

[ which had to be swalhrn-ed, in order to jirevent suffoca- 

I tion. At the same time, the coi-ds by which they were 
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bound were coutiuually drawn tighter by a tourniquet, 
80 as to cut into the flesh until it bled. Torture by fire 
was both with hot irons and by slow roasting in front 
of flames. If a prisoner confessed, he was burned alive 
and his property confiscated. This torture chamber 
was removed from sight and hearing, and hung with 
black or with crimson. On the wall of the one at 
Nuremberg, when Howard visited it, was inscribed what 
he justly calls the "jingling verse:" — 

** Ad mala patrata h(BC mint atra theatra parattu^^ 

A crucifix hung behind the inquisitor's seat. The exe- 
cutioners were masked. All the proceedings were sur- 
rounded with mystery, more deeply to impress the 
imagination of the ignorant. 

Llorente, the historian of the Inquisition, who was its 
chief secretiiry, records that the number of its victims 
amounted, in the two centuries during which it lasted 
(1481-1808) to 341,021, of whom 31,912 were burned 
alive, and 17,G59 were burned in effigy, or their dead 
bodies exhumed and committed to the flames; for the 
Inquisition claimed jurisdiction beyond the tomb. 

In a history of the Inquisition published at Madrid in 
1598, its author, Louis de Perama, an inquisitor, traces 
its origin to the creation. He claimed that Adam and 
Eve were the first heretics and God the first inquisitor. 
God was alone in the garden with Adam, when he asked 
him what he had done; this is the warrant for secret 
interrogation. Adam's punishment was threefold : exile 
from Eden, deprivation of his former right of property 
in Paradise, and loss of dominion over the brute creation ; 
thus he justified the claim of the Inquisition to pronounce 
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jiirlgnient of banisliment, confiscation of goods, and loss 
of raiik. That tho aut.o^.ti-fe is a divine institution, is 
proved by tlie flood ajid by the rain of fire whieh de- 
stroyed Sodom. Inquisitors have existed in all ages ; 
Sarah banished Ilagar and Ishmael, Isaac deprived Esau 
of Ilia inlieritance, the Levitea were the first inquisitorial 
council, and Jesus Christ himself caused the death of 
Herod. 

The Emperor Kapoleon abolished the Inquisition in 
1808, as an infringement upon his own imperial preroga- 
tive and upon the authority of the secular courts. A 
graphic account of the destruction of the Inquisition at 
Madrid in 1809 was published In an obscure Chicago 
newspaper, the Western Citizen, by Colonel Lemanouski, 
a Polish officer in the Imperial Army, who was an eye- 
witness of the scene wliich he describes. The soldiers 
of the Inquisition made a desperate resistance, and the 
walls had to be battered dowu with the trunks of trees. 
An entrance having been effected, the inquisitors denied 
tlie existence of tlie secret torture chambers; but, on 
flooding the marble floor with water, a crack was dis- 
covered, through which the water ran in a stream. 
Repeated thrusts with bayonets in the neighborhood of 
this crack resulted at last iu touching a concealed spring, 
the flying ofjen of a marble slab, and the revelation of 
a stairway. In the dungeons reserve*! for prisoners for 
life many prisoners were found, of both seses, all in a 
complete state of luidity, some of them reduced to a 
state of imbecility, and in various stages of starvation. 
I'uwder was placed nuder the palace, tLe walls and 
towers were thrown down, aud the Inquisition of Madrid 
came to a perpetual end. 
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The Congregation of the Holy Office still exists in 
Eome; but, although the canon law asserts the power of 
inquisitors to constrain even civil magistrates to cause 
the stcitutes against heretics to be observed, and to com- 
pel the execution of sentence, the Catholic Dictionary 
states that << nowhere does the State assist the Church 
in putting down heresy; it is therefore superfluous to 
describe regulations controlling a jurisdiction which has 
lost the medium in which it could work and live." 
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CHAPTER VI. 

DAWN OP THE BGACTION. 

The view given, in the last chapter, of the forme of 
cruelty practised hy mankiud in dealing with military 
captives, slaves, and criniiual offenders (between all of 
whom there was a great resemblance in legal status), 
Would be incomplete without some figures tending to 
show also the extent of the evil. In the nature of the 
case, no complete or exact statemeut is possible. A few 
figures culled almost at random from various sources 
may be submitted, without expressing any opinion as to 
their trust worthiuess, further than that they presumably 
give a truthful but inadequate idea of the reeklessness 
of human rights displayed in past ages. Llorente'a 
statement as to the Inquisition has been already quoted. 
The ancient law3 of France authorized the iuflietiim of 
the death penalty for more than one hundred distinct 
offences. A French judge, named Reniy. at Nancy, 
boasted that he had burned eight hundred in sixteen 
years, and that sixteen committed suicide in one year 
rather than run the risk of falling into his hands. In 
the first quarter of the sixteenth century, the public 
executioner of Nuremberg put to death eleven hundred 
aud fifty^ine [lersons. In the seventeenth century, it is 
said, the Parliament uf Bordeaux burned more than six 
hundred sorcerers in a single year. Seventy thousand 
executions UhjV place in England during the reign i 
Henry VIII. These are merely sample instances. 
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At last the world became weary of shedding blood. 
It was not possible, in view of the growth of human 
knowledge, the progress of invention, and increased 
facilities for travel, to say nothing of the multiplication 
of books and newspapers, that the atrocities of former 
generations should longer be regarded with popular in- 
difference. The old legislation pushed its blind fury to 
the point of confounding the innocent with the guilty. 
Wives and children perished with their husbands and 
fathers; posterity was robbed for the enrichment of 
titled and clerical oppressors ; if a slave was guilty of 
theft or murder, hundreds were sometimes slain for the 
offence of one. Revenge stopped not with the human 
species; animals, and even inanimate objects, were for- 
mally accused, tried, convicted, and sentenced. Punish- 
ment assumed 2>ost mortem and hereditary forms. Men 
were executed in effigy. In its administration the 
grossest inequality was sanctioned by law. There was 
one penalty for the rich, another for the poor ; one for 
the slave, another for the freeman ; one for the noble, 
another for the commoner. Crimes which were known 
to the law were said to be ordinary ; but judges could 
add to the list others which were extraordinary and 
unprovided for, in the punishment of which they had 
large discretionary powers. 

The truth of the adage that "crime thrives upon 
severe penalties " is demonstrated by the experience of 
mankind, before the genius of Christianity and of mod- 
ern science taught the lesson of greater tolerance, so 
imperfectly learned, that even now rash and ill-informed 
men often express the opinion that what is needed for 
the repression of crime is severer penalties; as if we 
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could hope uver to rival what has alrewly hisi 
this direction. 

Among tho distinctions recognized by European crim- 
inal law in the Middle Ages was thnt between the clergy 
and laity. By benefit of clergy is meant the exemption 
of priests from trial by the civil courts. 'Die right of . 
appeal to the ecclesiastitiul cmirts, however, existed only 
in case of a capital charge ; but so many offences were 
capital, that this was equivalent to exemption from civil 
jurisdiction in a large majority of instances. The ordi- 
nary demanded the delivery of tlie clerk by the civil 
authorities, who at first surrendered him before trial; 
but later, the ordinary could take him even after trial, 
and he had the right to dear himself by compurgation. 
A jury of twelve, all of them priests, was impanelled j he 
took a solemn oath in their presence that he was inno- 
cent; and they solemnly swore that they believed him. 
This vas the easy process by which be escaped punish- 
ment for his crimes, if it was not for the interest of the 
church Ihat he shoidd suffer. Originally, the evidence 
that he was a clergyman consisted in his tonsure and 
his habit ; but, in an age when the only persons who 
knew how to read were those in holy orders, or studying 
for the same, tho praftice gradually grew up of allowing 
any on© who could road to ])lead Iwnetit of clergy. Thus 
an institution than which nothing can be imagined more 
unfair, came, in the providence of C!od, or in the order 
of nature, to be the occasion of the overthrow of the 
very injustice of which it was a manifestation. Teach- 
ing It'tters to a prisoner by his jailer, in order to qualify 
Mm to claim benefit of clergy, was a punishable act. 
A man who bad once been rch'a.si'd upim this ptea was 
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not entitled to offer it a second time ; and, as has beeiv 
stated in order to make sure that he should not do so 
without being recognized, it was the custom to brand 
him on the fleshy part of his thumb. But an act ap- 
proved in 1706 admitted all persons to benefit of clergy, 
upon their own application, which was the virtual repeal 
of this distinction. 

The abolition of branding was one of the first indica- 
tions of the dawn of a more humane spirit in society. It 
was due to the recognition of the fact that a thief 
branded with the letter «T" was thereby wholly de- 
barred from all subsequent opportunity to make an 
honest living. 

Attention has been called to the distinction between 
felonies and misdemeanors, the former including all 
capital offences. At the common law, felonies were few 
in number : the entire list included, probably, no more 
than homicide, rape, burglary, arson, lai-ceny, robbery, 
and mayhem. But others were made capital, from time 
to time, by statute ; and those thus added were made 
felonies " without benefit of clergy." By that was 
meant that persons convicted of them could not appeal 
to an ecclesiastical court and so escape- death. The 
result was a great increase in the number of executions. 
The human mind finally revolted against such indis- 
criminate and useless slaughter. Magna Charta forl)ade 
the compulsory exile of any Englisliman. l^ut multi- 
tudes of prisoners under sentence of death were given 
the alternative, of which they hastened to take advan- 
tage, of voluntarily leaving the realm, if pardoned. 
Herein was the germ of English transportation. 

On the other hand, the increase in the number of 
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capital crimes reudeied it certain tli;it tlie aeverity of 
puniahinent of misdemeanors would be gradually re- 
laxed. 

Little thought had yet been given to the possibility 
of mailing simple incarceration, without torture or any 
form of physical sufferiiig, serve as a penalty of crime. 
Prisons existed from time immemorial. They are men- 
tioned in the Old Testament. Joseph was thrust into 
Potiphar's prison, Samson into that of the Philistines, 
and Jeremiali's dungeon into which be was let down 
by ropes is never to be forgotten. But the ancient 
prison was only a place of confinement in which men 
were kept waiting the liiial disposition to be made of 
them. Samsou, for instance, had been blinded before hia 
imprisonment, or in the prison, and there he was pun- 
ished by making him grind com. Ulpian, the Roman 
lawyer, expresses this principle in aayiug, " Career ejiim 
ad cuntinendos komiaes, non ad puniendos haberi debet." ^ 

The famous Cretan labyrinth was a prison : it was 
said to have but one inconvenience and but one merit — 
no one could ever, unassisted, find hia way out of it 
The Mamertine prison was for many years the only 
prison in ancient Rome.' Afterward, a deep, dark 
dungeon was constructed beneath it, called the Tulliana, 
because it was built by TuUius.* 
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Sir James Stephen is uuable to find any mention 
of imprisonment as a penalty in Anglo-Saxon law, 
though a friendless man or a stranger who could g^ve 
no surety, at his first accusation, was required to go 
to prison " and there abide till he goes to God's ordeal." 
The first English prisons were merely wooden cages 
commonly constructed in the king's castles. The barons, 
however, had private prisons for offenders sentenced in 
the manorial courts, and the bishops had ecclesiastical 
prisons. 

The dungeons of the Middle Ages were situated either 
at the top of a tower or in a cellar or subcellar. They 
were not separate structures, but were apartments in 
a castle, fortress, palace, hospital, or convent. The 
habit of despots is to cover up tyranny by the use of 
euphemisms, which is ilhistrated by the fact that the 
ancient prisons were rarely given that name, but were 
called by some other. 

The history of famous prisons and the lives of famous 
prisoners fill many books. It is not possible to go very 
deeply into that. 

The Tower of London was originally a fortified palace, 
erected by William I. and used as an arsenal. Except 
the historical reminiscences which it suggests, the most 
interesting thing about it to-day is the wonderful collec- 
tion of old arms and armor which it contains. It really 
consists of several separate structures, the White Tower, 
the Bloody Tower, and the like. 

muniuiit undique parietes atque insuper camora lapideis fornicibus 
juncta sed inculta tenebris, odore fceda atque terribilis ejus facies 
est. In eum locum postquam demissus est Lentulus vindices rerum 
capital ium qui bus pneceptum erat laqueo gulam fregere." — Sallust, 
Catil., cap. 55. 
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The Bastille wsis originally one of tlfe city ^ates of 
Paris — u fortified gate, flanked by two towere. It was 
known as the Porte Saint Antoine. The fortress which 
replaced it was erectetl in the fourteenth century, al- 
though the last two towers of the eight of which it was 
posed were not completed until the middle of the 
sixteenth century. Hugo Aubriau was the first superin- 
tendent of construction, and he was also its first prisoner. 
It was made a prison of state in 1417. When the 
boundaries of Paris were enlarged, to include the Fau- 
bourg Saint Antoine, the Bastille ceased to be of further 
value as a fortress and became purely a prison. It was 
here that the Man with the Iron Mask was confined. 
The French kings in the seventeenth and eighteenth 
centuries were in the habit of signing letters of cachet, 
by which men and women could be sent to prison with- 
out trial and there held during the royal pleasure: 
many of these letters were signed in blank and dis- 
tributed to the nobles at their request — a very bandy 
thing to liave, if one wished to dispose of a troublesonie 
friend or enemy. Tins prison witnessed the death of 
many such, forgotten by all but their nearest frienils. 
It was captured by the mob and destroyed, July H, 
1789. The commander ia charge defended it with great 
bravery, and wished to blow it up rather than surrender, 
but tlie Swiss guards would not let him do so. It was 
taken only after eight cannon had been brought to bear 
upon it. This was the beginning of the French Kevolu- 
tioii. Most of the apartments were octagonal in form : 
there were five grades of them, the worst being under- 
ground and the next worst at the top. Some of the 
dungeons contained iron cages, which were looked upon 
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then with greater horror than now. They were invented 
by the Bishop of Verdun, who subsequently, by an act 
of poetic justice, occupied one of them. The oubliettes 
(so called from the verb oublier, to forget, because the 
prisoners consigned to them were meant to be forever 
forgotten) had deep pits in them concealed by a trap- 
door, through which a prisoner fell into mud and starved, 
or into water and drowned, or upon a wheel set with 
knives which cut him to pieces. Louis XI. is said to 
have killed not less than four thousand victims in these 
oubliettes. 

Another famous French prison was the Conciergerie. 
which is still used as a prison. It was an appendage 
of the Palace of Paris, and its name denotes that it was 
the abode of the concierge or royal porter and door- 
keeper, whose ofl&ce was to keep people in as well as to 
keep them out. Its origin is lost in antiquity. From 
one of its towers was given the signal for the massacre 
of Saint Bartholomew. It has twice been burned, the 
last time in 1776. The cell from which the ill-fated 
Marie Antoinette went to execution is here shown to 
visitors. From this prison went also the man who was 
the soul of the Reign of Terror, with whose own death 
it came to an end : Robespierre, who, strange to say, in 
the Convention had proposed the abolition of capital 
punishment, and thus allied himself to Marat, who had 
written a book against it. 

Before being transferred to the Conciergerie, Marie 
Antoinette, with Louis XVI. and their two children 
and the children's saintly aimt, had occupied a tower 
of the Temple, during their long martyrdom. This was 
the strongest of all the Parisian prisons. It was once 
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the piilace and treasure-hmise of the Templars. After 
their dissolution In 1312 by onier of Pope Clement V., 
it had been turned over to the Kiiights of Malta, whose 
priory it became, on condition tliat the towers should be 
used as a prisou of state, whieh was the case until the 
founding of the Bastille in l.tTO. It was a prison under 
the Directory, and under Napoleon till June, 180S; it 
was torn down by order of the Emperor in ISll, 

For-rfiv5que (fnrum epUr.opi) was, as its name sug- 
gests, an episcopal or ecelesiastical prison. It was built 
about the year llGl, with dungeons and ouUiattes under 
the towers. There was in it also a torture chamber. 
It was several times rebuilt, during the six or seven 
centuries that it was used. In 1C74, after a long 
struggle between the Bishop and Louis XIV. over the 
question of secular or ecelesiaalical jutisdiftion, Louis 
seiited it and converted it into a secular prison, ape* 
cially devoted to the retention of prisoners de cachet. 
It ceased to be employed as a prison in 1780, and has 
since been destroyed. 

BioEtre, now a lunatic asylum, once the residence of a 
bishop, with a long and curious history of changes of 
owners and of functions, was, "at the date of the Revolu- 
tion, ft misod establishment, partly a prison, partly a 
hospital, partly an almshouse. From here it was that 
convicts were sent to the galleys. Their departure was 
a sight mucli fi-equented by the great, who enjoyed 
the spectacle. About noon, they were brought from 
their cells to be chained, an operation which occupied 
the blacksmiths until dark. Twenty-six men were at- 
tached to each chain by triangular collars riveted around 
their necks. The siwetators, moved by comijaaaion, 
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made tliein presents of money. They lay all night 
upon the straw in the court of the prison, because, 
being chained, they could not be taken back to their 
cells ; and in the morning they started for the coast 
in great wagons which held the whole twenty-six, 
phiced in two rows of thirteen each (unlucky number !) 
back to back. The last convoy of this character left 
Bicetre in 1835. 

Tlie word Salpetri^re, the name of another French 
prison, suggests saltpetre, and in truth it was so named 
because Louis XIII. built it for the manufacture of gun- 
powder, though he called it the Little Arsenal. After 
it had ceased to be used as an arsenal, it became for a 
time a hospital for beggars — a sort of mediaeval way- 
farers' lodge without the labor test. Louis XIV. con- 
verted it into a prison for women. On the fourth 
of September, 1789, a committee of the Assembly ap- 
pointed to empty the prison of its inmates entered it 
for that purpose. The poor creatures there confined 
were rejoicing at the prospect of liberty, and all the 
more since a few were in fact set free. But presently 
a woman was brought before the committee, sitting as 
an irregular court of justice, who was branded on the 
shoulder with the letter "V" for voleur or thief. She 
was at once taken into the yard, where a company de- 
tailed for that purpose fell upon her and massacred 
her. Thirty-three women were thus murdered that day 
in cold blood. The last of them, who had no suspicion 
(as none of them had) of the fate of those who had pre- 
ceded her, had dressed herself with care in the clothes 
she wore when she was committed — a red gown, silver 
buckles in her shoes, gold earrings — and, when they 
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undertook to parry her down the staira, she made such 
a, desperate rosiatauce., that she was killed on tlie stair- 
euse. The maasattre of the inmates of the prisons of 
I'aris by the revoiiittonists is one of the bloodiest pages 
in history. What hajiiwned here occurred at many 
other prisons, with abided circumstances of horror. 

These were a few of the famous prisons of Europe in 
former centuries. Others were the Castle of Spielberg, 
iu Austria, where Fredeiick the Great made such fearful 
efforts to crush the indomitable Baron Trenck, whose 
escapes and varying furtimes coustitute one of the most 
escitiug romances in the annals of tyranny; the Leads 
of Venice ; and the Seven Towers of Dona tan tinople. 
In tlie hitter there waa a cell ejiUed the bloody cell, 
with a pit under it called the well of blooil. 

English literature has familiarized ua with English 
prisons of the olden times, especially with the Mar- 
ehalsea, the Fleet, and the Newgate. It waa the custom 
of those days for every court to have a prison of its 
ovia: thus the Fleet pertained to the jurisdiction of 
the Btar Chamber, anil the Marshalsea to the King's 
Bench. 

In the sixteenth century there began to be erected 
here and there houses of correction or workhouses, not 
punitive nor reformatory but rather repressive in their 
character and purpose, designeil for the detention not of 
criminals so much as vagabonds. They were more com- 
mon on the Continent than in England. 

There was in England a palace near Itlackfriars called 
St. Bridget's Well, which was given to the city of Lon- 
don by Edward VI., as a lodging house for tramps and 
s converted into a house of correction. It is from 
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the corruption of this title in the mouths of the common 
people, that the word Bridewell now applied to a city 
workhouse has l)een evolved. 

l*arliainont, in the reign of Elizabeth, ordained that 
there should be a house of correction in every county 
for |)ersons described by Mr. Pike in the following 
words : — 

** There were the practisers of unlawful games — the foremn- 
nen of our modem skittle-sliarpera, welshers, and gaming-house 
keepers. There were persons who *• used physiognomy, palmis- 
try, or other abused sciences, tellers of destinies, deaths or for- 
tunes. There were * minstrels not belonging to any honorable 
person of great degree,* unlicensed buyers of rabbit-skins, sellers 
of aqua vlta«, petty chapmen, tinkers, pedlers, jugglers, bear 
wanls, fencers, unliccnsetl players in Interludes. There were 
begging sailors pretending losses at sea, and unable to show a 
license from two justices living near the place where they landed. 
There were Irish mi*n and Irish women 'of the sorts aforesaid,* 
in'ho live<l by Ix'gglng. There were hetlge-breakers and petty 
pilferers of wood. There, too, were scholars of Oxford or Cam- 
bridge that wont about begging, * not being licensed by the chan- 
cellor or commissary.^ '' 

Pegging in old times was a licensed avocation. The 
example was set by the bogging friars ; but the privilege 
j^Uowed them was gnwlually extended to persons not in 
j^ligious orders. I quote again from Mr. Pike : — 

i* Before the Norman Conquest a man who had no lonl was to 
^ accounted a thief : In the reign of Elizabeth a man who had 

lord and no master was to be accounted a vagabond. In 
''L tion to the classes already mentioned, the houses of correc- 
*. n were filled with * idle laborers that would not work for the 

Z taxed, rated and assessed by the justices of the peace, 
''T strong idle persons having no land, money, or lawful 
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The gypsies, or Egyptians, aa they were formerly 
eiititle<1, were treated aa felons ; and so were all persons 
seen in their company. 

Still more mixed was the collection of ci'iminalB, 
Tagabonda, and unfortunates in the workhouses of the 
Continent. At Bmehsal, as late aa the year 1750, there 
were gathered under one roof not only felons and misde- 
meanants, but lepers, lunatics, orphans and even unetn- 
ployeil handicraftsmen. The workhouse system, which 
was the middle term between tlie ancient and modern 
prison, required for its full development about a century 
and a half ^say from 1550 to ITOO. This period was 
marked by the creation of workhouses or houses of cor- 
rection (the terms are interchangeable) in liundon in 
1550; in Amsterdam in 15S8, and in the same year a 
hospital in Knremberg was changed into a spin-house ; 
in Lube ck and Bremen inl(iI3; in Berne in 1(»15 ; in 
Hamburg about 1620 ; in Basle in lG(i7 ; in Vienna and 
Broalau in KJTO ; in LUneburg in 1G76 ; in Florence in 
1(>77 i and in Munich iu 1687. Nearly all of them were 
in northern Europe, and in tlie Germanic states. That 
in Munich was intended for disobedient children, frivo- 
lous and insolent men, lazy boys and girls, stupid and 
refractory apprentices, day laborers who shirked their 
work — in a word, for such as would otlierwise loaf and 
beg, or at least do nothing usefid — in order that they 
might be brought to a belter life, or, if that was beyond 
hope, placed where they could not mislead and injure 
others. The spin-house founded by Peter Kentzel in 
Hamburg in 1669 deserves special mention, because, 
"having observed tliat the ex|io8ure of petty thievfs 
nd prostitutes in the pillory tended to make them 
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worse instead of better/' he built this establishment 
" at his own cost, to the glory of God and for the salva- 
tion of souls, where they might by labor and religious 
instruction be reclaimed both for time and for eternity." 
He thus anticipated the benevolent intentions of Pope 
Clement XL in founding the hospital of St. Michael at 
Home. 

John Howard, in his record of his travels, has much 
to say of this new system. Among other things he 
mentions many of the occupations in which prisoners 
were engaged. In Holland the men were rasping log- 
wood in the rasp-houses ; the women in the spin-houses 
he found carding, spinning, knitting, and weaving ; all 
of them being set to work, as he says, upon the princi- 
ple, " Make men diligent, and you will make them 
honest.*' When the invention of mills for grinding log- 
wood rendered this form of handwork no longer profita- 
ble, the manufacture of woollen cloth was substituted for 
it. Other Dutch prisoners were seen by him making 
fishing-nets, or sorting coffee-berries, or weaving coarse 
carpets, or sacks for the East India trade. In Germany 
the felons, called galley-slaves (though without water 
there could be in fact no galleys) were at work upon the 
streets or the fortifications, or in the chalk quarries. 
At Nuremberg, they polished lenses for sx)ectacles ; at 
l^ayreuth, they polished marble. In Belgium he ob- 
served the manufacture, in the prison at Brussels, of 
wall-paper ; in Portugal, of rope and of lace ; in Spain 
he saw convicts burning lime. At Naples, they were 
making shoes. At Milan, the prison was noteworthy 
for the variety of trades taught : shoemaking, tailoring, 
blacksmithing, cabinet-work, wagon-making, wood-turn- 
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ing, leather-dressing, ropp-spinniiig, nail-making, haud- 
painting oii gauze, and many others. At ZUrich, some 
piisouera, of the trusty wjrt, were hired out to private 
citizens by the day. 

A not uncommon bas-relief placed over the entrance 
to a workhouse in Germany he describes, which can 
only be taken as an indication of the rise of the concep- 
tion of a new and better use of prisons in the centuries 
to come. At Mayence, there was such a design, which 
represented a wagou drawn hy two stags, two lions, and 
two wild boars, with an inscription to the effect that, if 
wild beasts can be tamed and induced to submit to the 
yoke, we must not despair of reclaiming the vicious 
and teaching them habits of industry. In a similar bus- 
relief at Amsterdam, tigers were substituted for stags, 
and the wagon was loiided with logwood. 

With the creation and multiplication of workhouses, 
the foundation of the modem prison system was firmly 
laid. The motive that gave birth to them was hmnane : 
tliey were really a more or less unconscious protest 
against the undue severity with which minor oGFences 
had been pursued. It was but a step to the belief that 
the punishment of felouies was also excessive. It was 
not possible to employ prisoners in profitable labor 
without regular hours and a code of rules : thus was laid 
the basis of prison discipline. Tlie classification of 
prisoners was a necessity, at their work and at other 
times, beoause of the admixture of classes, of ages and 
ot sexes. Separate quarters liad to W. proviiled for 
women, for debt^irs. and for the sick. This led to the 
adoption hy degrees of lM?tti?r struclnral arriuigenienta, 
luid piiaoii aiibilj-i'l ure \io<^m\ to iissiiim.' a distinct form. 
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Imprisonment, which the writers of the first half of the 
seventeenth century characterized as of all known pun- 
ishments the most wretched and the most injurious, a 
form of slavery and a living sepulchre, changed its 
aspect, wherever the new ideas found a congenial soil 
in which to take root and germinate. 

It would be an injustice to human nature, however, 
not to recognize the fact that in all ages, even the dark- 
est, there were voices raised in angry protest against 
cruelty even to the guilty, and hearts and hands which 
were at the service of the unfortunate, even where their 
misfortunes were the direct result of their own miscon- 
duct. It is a duty and a pleasure to emphasize this 
thought. The Cliurch has always insisted upon the obli- 
gation to visit those in prison and to remember those in 
bonds as if bound with them. The Council of Orleans, 
in 549, declared it to be the duty of all archdeacons 
to visit prisoners every Sunday, regardless of their 
crimes. The Confraternity of Saint John the Be- 
headed, better known as the Misericordia, the origin 
of which is shrouded in the impenetrable mist of an- 
tiquity, the Confraternity of Saint Mary at the Cross, 
which was founded at the time of the plague in Italy, 
in 1348, and the Confraternity of Death, created at 
Modena, in 1372, were religious brotherhoods organized 
for the amelioration of the sad fate of the imprisoned 
and the tortured, by a variety of charitable ministrations, 
but chiefly by attending them on the scaffold, seeing 
that their dead bodies were given Christian burial, and 
offering masses for the repose of their souls. At first, 
visitation of prisoners was almost exclusively an act 
or mercy to those under sentence of death, possibly be- 
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cause the greater part of those under arrest were in 
truth sent to the atake or the gallows. But when the 
new day dawned, of hope for the hopeless and help 
for the helpless, prison catechumens and chaplains 
were appointed, who ministered to all prisoners ; they 
were provided with necessary luedica! attendance; and 
skilled artisans were employed to teach them the trades 
at which they were required to work. 
" With the classification of prisoners in prison came 
also, at no great distance in the rear, the classification 
of prisons. Thus the first workhouses, rude and imper- 
fect as they were, miserable as was their construction 
and government, yet marked the point of transition 
from that now oltsolete system of criminal jurispru- 
dence tu one which, imperfect as it is, and much as it 
retains of indefensible theories, at least gives promise of 
something vastly better in the near future. May Heaven 
speed the day ! 
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CHAPTER Vn. 
THB BBFOBMATION OF THE CBIMINAL. 

When the reaction took place against retribution and 
repression, it was inevitable that the thoughts of men 
should turn to the reformation of the offender. There 
has never been a time when this duty has not been 
insisted upon by sages and moralists. The Hebrew 
prophet ascribed to the Almighty the question ; " Have 
I any pleasure at all that the wicked should die ? " 
Seneca said that punishment is designed to protect so- 
ciety by removing the offender, to reform its subjects, 
and to render others more obedient. Plato held that 
the proper end of punishment is not merely to render to 
the guilty their due, but at the same time to make them 
better : he so far anticipated the course of modern re- 
form in his dream of an ideal as to propose the construc- 
tion of three grades of prisons — one for persons under 
arrest, one for minor offenders, and one for great crimi- 
nals. The intermediate prison he would have named 
Sophronisterio7i, because it was to be a place for teach- 
ing wisdom and continence. Aristotle defined punish- 
ment to be " the specific of the soul," and said that law 
should be " wisdom without passion." Saint Augustine, 
the venerable bishop of Hippo, in pleading for mercy to 
certain heretics, who had murdered two priests, declared 
that, however atrocious crime may be, it should not 
awaken anger and the desire for revenge, but should 
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rather be looked upon as an inward malady wLioh it is 
Ottr duty to heal. Pope Boniface VIII. anticipated the 
famous dilemma of Mr. Frederick Hill, " reformation or 
incapacitation," in one of his edicts, in which be said 
that, while the prison is to be regarded as a place of 
detention ratlier than of retribution, yet the Church 
would not disapprove the incarceration of coufessed or 
convicted clerical offenders for life or until they should 
give evidence of repentance. 

But these were the ntterances of individuals. They 
were in direct opposition to the heathen spirit ; and the 
Christian spirit has never mode more than a partial 
impress upon social and legislative institutions, even in 
so-called Christian lands. Yet it is the reformatory 
idea, which distinguishes the penitentiary era of crimi- 
nal jurisprudence. 

The honor of having inatigurated that era is gen- 
erally aw-onled to Pope Clement XI., who, when he 
founded the Hospital of Saint Michael, at Home, in 
1704, inscribed over the door: ■' For the correction and 
instruction of profligate youth, that they who when idle 
were injurious, may when taught become useful, to the 
State." Ami in the hall where the boys were at work 
he placed the inscription, " Partim est eoercfre tmprobot 
piiiid nisi prohfis effieiag dUeiplin&" which Howard thus 
renders : " It is of little advantage to restrain the InwI 
by punishment, unless you render them good by dis- 
cipline." This was a formal and ofBcial admission, by 
the highest authority, that the entire system of retribu- 
tion and repression had proved a practical failure. The 
erection of this juvenile reformatory institution, there- 
fore, is the landmark which divides two civilizations 
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or two historical epochs. But Saiut Michael's was not a 
prison pure and simple. It contained a department for 
two hundred orphan boys, and other departments for 
aged and infirm men and women, of whom there were 
over five hundred, while the number of criminal boys 
was only fifty. For the latter the plan of the institution 
provided sixty single cells, in three tiers, one above the 
other, ten cells in each row, on the two sides of a 
spacious hall lighted by three large windows, one at 
the end and one at. each side. This corridor was used 
as a common workroom by day : in the centre hung a 
placard with one word, " Silence ! " These were the 
essential features of what, a century later, was called 
the Auburn system. 

The reformatory idea made but slight progress until 
the day of John Howard, whose name shines illustrious 
in the annals of humanity and blazes like a star upon 
the roll of the saints in heaven. The best biography 
of him is by Hepworth Dixon. He was born at Hack- 
ney, now a suburb of London, Sept. 2, 1726. The 
humbleness of his origin should be an encouragement 
to every young man possessed of the apostolic spirit, 
that enthusiasm for humanity which supplies the place 
of noble birth and even of distinguished talents, if 
joined to the capacity for persistent and thankless 
toil. Howard's father was in trade, a dissenter, and, 
though he retired from business on a competency, he 
was not what would even then be regarded as man of 
large wealth. The great prison reformer was but a dull 
scholar : he never succeeded in acquiring much edu- 
cation, and to the day of his death he was unable to 
spell the English language correctly. Two friends 
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assisted h.Lm in tlie preparatiou of hia book oa the 
" State of Prisona : " one of them reduced liis mass 
of memoranda to order, and the other gave them the 
requisite literary form. AVhile still a boy he was for 
a time apprenticed to a grocer. His mind was narrow, 
his health infirm ; but he wus intense, religious, firm 
but kind, somewhat eccentric, an<l, above all, single- 
minded and devoted. His first visit to the Continent 
was as a valetudinarian, seeking for health, before Ms 
first marriiige. He was twice married and tviee a 
widower. In 1755, after the death of his first wife, 
he sailed for Lisbon in a vessel named the Hanovei, 
having conceived in hia mind a project for the relief 
of the Hutferers by the great earthquake in Portugal 
that year. The Hanover was captured by a privateer, 
and he was for a week a prisoner in a horrible dungeon 
at Brest. This was no doubt the place where the seed 
of interest in prisona and prisoners was sown in his 
philanthropic soul. For fifteen years it lay dormant. 
During that period he married again, built model 
cottages for the tenants upon his estate at Cardington, 
near Bedfonl ; his only son was born (who afterwartls 
died a lunatic) ; he buried hia second wife, with whom 
he liad lived seven years, and made another journey for 
his health. Soon after his return, he was made Sheriff 
of Bedford and placed in charge of the jail in wliirh, 
a hundred years before, John Bunyan had written the 
" I'ilgrim's Progress." This was in 1773. While we were 
lighting for national independence, he carrioti on, single- 
handed, a war against tlie oppression of the guilty and 
the innocent, against precedent, prejudice and self- 
iutereat, in which he laid down his life. 
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As Sheriff of Bedford, his attention was soon drawn 
to the fact that prisoners who had not been indicted, 
whose accusers had failed to appear against them, and 
also some who had been acquitted, were detained for 
want of money to pay the fees allowed by law to the 
jailer and other officials. He asked the county justices 
of the peace to make an allowance to the jailer in lieu 
of fees. They demanded a precedent for charging the 
county with this expense. Thereupon he rode into 
several of the atljoining counties in search of one, but 
learned that the same injustice was practised there as 
at home ; and, looking into the prisons, he witnessed 
scenes of sorrow which daily lieTburned with intenser 
zeal to alleviate. In order to become more thoroughly 
informed as to its nature and extent, lie visited most of 
the county jails in England. Seeing in two or three 
of them some forlorn creatures whose aspect was more 
than ordinarily deplorable, he inquired why this was so, 
and was informed that they had recently come from the 
Bridewells. This furnished him a new subject for in- 
vestigation, and he made a second tour of England. 
The worst evil he encountered was jail fever, concerning 
the prevalence of which he was examined at the bar 
of the House of Commons in March, 1774, and the 
speaker publicly thanked him for liis evidence. From 
this time forward his journeys in the interest of prison 
reform lasted almost without intermission until his 
death, of the plague, January 12, 1790, at Cherson, in 
Russia, where he is buried. .^^ 

During these sixteen years of public service at his 
private expense, he visited almost every known country 
then accessible to European travellers. The first foreign 
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prison tliat he sought to inspect was the Bastille, to 
which he could not gain admission. lie iiasaed through 
an attack of jail fever in France. In Spain, he requested 
to be confined for a month in the prison of the Inquisi- 
tion at Madrid, but was told by one of the secretaries 
that " None come out under three years, and not then 
without taking the oath of secrecy." He sailed from 
Smyrna to Venice in a plagiie-infcotetl ship, that he 
might learn by personal experience all about the laza^ 
rettos, in which he felt as deep an interest as in the 
prisons. The vessel was attacked by Mediterranean 
pirates, smd with his own hand Howard fii-ed the ^n 
which put them to flight. His death occurred on liis 
sixth tour of the Continental prisons and hospitals, when 
he was on his way fur the first time to Turkey ami the 
Orient. His statue was the first that was erected in the 
Oatheilral of Siiint Paul in London. 

In the history of prison reform, the two greatest 
names are those of Howard anil Beccaria; one an Eng- 
lishman, one an Italian ; one a Protestant, the other a 
Catholic ; one a commoner, tlie other a nobleman. Itec- 
caria was younger than Howard by about ten years, but 
he laimchcd his book against torture ten years before 
Howard's first publication. Beccaria was a thinker, a 
student, who worked among his books ; and, though not 
a lawyer, his attack was directed against criminal law. 
Howard left his home aud his native land, to pursue his 
studies ill the field; his knowledge of the subject was 
gained by original observation, and his attack was aimed 
at the practical abuses in the administration of the law. 
Howard's personal vanity led him to suppose himself 
much more of a physician than ho really was; but the 
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vanity of Beccaria lay in the direction of political econ- 
omy. Beccaria was seduced from the strict orthodoxy 
of a devout Catholic by the brilliant speculation of the 
Encyclopaedists, and he accepted the illusive and fallar 
cious doctrine of the social contract. Howard never 
swerved from the simple faith of an evangelical Chris- 
tian; religious speculation had no attraction for him; 
and his unconscious philosophy was that of Bacon^ for he 
followed, without knowing it, the inductive method. 
His spirit was less philosophic but more scientific than 
that of Beccaria, more patient, more laborious, more 
• indefatigable. Beccaria had the languid, indolent 
temperament of a southerner; he lacked the lifelong 
consecration to a single purpose which distinguished his 
Anglo-Saxon contemporary ; he was animated more by 
ambition and less by a sense of duty. Both were sin- 
cere, courageous, and undaunted by danger or opposition. 
They had many views and sentiments in common. Both 
condemned the needless infliction of pain, and disap- 
proved of the death penalty, of life imprisonment, of 
imprisonment for debt, and of long imprisonment await- 
ing trial. Both saw the utility and necessity for labor 
and of education for convicts. But the genius of one 
was destructive, his eyes were turned toward the historic 
past, and he dealt to a dying outrage the finishing stroke 
of the gladiator. The eyes of the other were propheti- 
cally directed to the future, his genius was constructive, 
and he laid with skill the enduring foundations upon 
which the modern world has erected the prison system 
of the nineteenth century. They never met. Howard 
knew of Beccaria's book, for he quotes it : whether Bec- 
caria was aware of Howard's existence I do not know. 
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But bolli were the product of the revolutionary age in 
which they lived, when thrones were tottering and despot- 
ism was giving way to political freedom and equality; 
and both were chosen instruments in the hand of God for 
the elevation of the race by the better recognition of 
universal liuman rights.' 

A fitting close to this chapter will be a brief account 
of the evils in prison construction and management, in 
England, at the end of the eighteenth century. 

Howard complained of the privale ownership of pris- 
ons by the Lords of Manors and by the Bishops. Pri- 
vate pecuniary interest has always been a fruitful source 
of oppression, whether tliis intieraat has taken the form 
of blackmail or of profits upon convict labor. In the 
Bishop of Ely's prison, the luckless captives lay upon 
their backs, upon the floor, with spiked iron collars 
around their necks, and heavy iron bars across their 

1 Beci^aria vita k tltlnkcr, HowaiJ un utor; hence Howard Don 
Impieueil the pO[iu]iu imagl nation, niid hu been moro freqaently 
idealized In a iitenirj waj, u in tli« fulluwlng poetical panegjrrio; — 

Float realm to rsBlm, with crou or orweoiil crownod, 
Whire-er maiiklnd In miMiry are Fouud, 
O'er burning muiila. deep wniH, Dr wllita ol naaw, 
Hiid Hdi1«jt1 loorneiflng »elu tlie ho u« of woe. 
IMirn monj a winding iMp lo dungenlii dank. 
Where angulih wall! aloud, aud feiUra cUnk, 
To cavM bettrewed with niaay a nioulJ'rlng bone, 
And tetta ahaw eclioeii only learn to groan, 
Where no kind ban a vhlipeiing (rlend diKlOM, 
Ho tnnbeun enten, and nu aephyr blowi. 
He treada, Inemulooa of fame or ireallb, 
Protuie ol toll, and prodigal of health ; 
Lead* item-eied Jiutice to the dark doinalm, 
Knot toHTer. to relax their chains: 
Qlln to the babea the lelf-deioled vlfe, 
To her fond taiuband libertjr and life. 

*'hllB miinnurlng denioiia halo, Ihey ilill udnilre." 
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legs. (A similar account is given of an ancient castle in 
Transylvania, where, as late as 1840, prisoners were 
laid upon their backs every night, with their feet fast 
in stocks, so that they could not move). He reprobated 
the toleration of the practice of garnish, footing, or 
chummage, as it was variously called, the nature of 
which can be inferred from the command given by the 
jailer to each new arrival, " Pay or strip." He saw, in 
the rules which authorized the collection of fees from 
prisoners, on sundry pretexts, a fruitful occasion of 
wrong; and he desired the abolition of the fee system 
and the payment of fixed salaries instead. He found 
men and women not only ragged but actually dying 
of starvation. In some Bridewells no food was fur- 
nished. The keepers, on applying to the magistrates 
for an order to supply it, had been silenced by the bru- 
tal answer, " Let them work or stxirve." In many jails 
food was not given to debtors, who were dependent on 
charity for the continuation of their existence. Pris- 
oners who had money were required to buy supplies 
from the jailer, who kept a tap, where not only food but 
drink was sold, at an exorbitant price. The sale of beer 
by jailers was prohibited, under George III. ; but the 
statute was evaded by giving permission to debtors to 
sell. The profits of the tap, together with the fees and 
garnish money, enabled the jailer to pay rent to the 
owner of the prison, if it was a private prison. The 
Duke of Portland charged eighteen guineas a year for a 
prison of one room, with a cellar under it. The office of 
Warden of the Fleet was granted by Elizabeth to Sir 
Jeremy Whichcot and his heirs forever. Later, the 
patent was set aside, on the ground of its descent to 
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persons not qualitieil to execute tlie duties of the posi- 
tion, and a grant of life was made of it to Baldwin 
Leighton. After liis death, it was given to one Iluggins 
and his son, for the term of their lives, in consideration 
of £5000 paid to Clarendon, the Lord Chancellor. 
Huggins & Son sold out to Banibridge & Corbett, 
whose cruelty to prisoners for tho sake of extorting 
money from them resulted in a Parliamentary inquiry 
and their having to stand seven trials for murder and 
another for theft. The Warden of the Marshalsea re- 
joiced in an income of £3000 or £4000 a year. One 
method of extortion was to iron prisoners heavily and 
make them pay to have their fetters removed or light- 
ened. The bedding furnishetl without charge was as 
scanty as the food : prisoners often lay upon tho straw, 
which was not ehanged and finally wore into fine dust. 
Outsiders were freely admitted, even loose women to 
spend the night, if money could be thus made by the 
jailer. There was no privacy which was not bought. 
All mingled freely, of both sexes; and poor debtors, 
like the Vicar of Wakefield, had tlieir families with 
them as permanent residents of an abixlo the atmos- 
phere of which was as foul and obscene as any upon 
earth. Kven in the Bridewells, the object of whose 
establishment seems in many instances to have lieen 
forgotten, it often happened that no occupation was 
provided. The time was spent in gaming, fighliug, 
dawdling, recounting real or fancied criminal exploits, 
planning fresh deiircdations, and horse-play. A favor- 
ite amusement was the holding of a mock court' The 

1 Mr. Iloitoti.rii liiii'-Iiir)uiry"|1HI8)ilf<wribMitli<-triiits In N«w- 

gate, aa (ollovts : " Tlioic c«to in a aulijoot of souii- cuilosily. M'heii 
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sanitary condition of the prisons was worse, if possible, 
than their moral state. They lacked ventilation and ' 
drainage, there was usually no water supply, they were 
poorly lighted, and they were abominably filthy. Somo 
of them were badly overcrowded. In the majority, 
there was no medical attendance; in some there waa 
medical care of felons, but not of debtors. Malignant 
typhus fever, called jail fever or ship fever, since those 
were the places in which it was most likely to originate, 
was generally prevalent Howard affirmed tliat more | 
prisoners were destroyed by this fever than were put to 
death by all the public esecutiouers in the kingdom. , 
The disease was not confined to prisons, but was propa- ] 
gated by contagion in the courts. The " Blooiiy Aa- J 
size" was held in Oxford Castle in 1577. All who 
were present, including the Lord Chief Baron, the 
Sheriff, and about three hundred more, died within 

mn; priioner rommlu riD offence against the cammunity, or BgnlnM m 
Itidlvidnal, he fa tried. Some one, genemll; l!io oldoat and iiidsI dez- 
teroua tlilet, U ajipoiuted judge i a towal tied in knota ie hoiig o 
eacbside o[ bis head. In ittiitntlon of a wig. Ue tokvs his seat, U be 
ciw find one. with all form and docorum ; and to call him anything 
bnt ' m; lord ' is a lilgli miademeauor, A jury Is then Bpjtoliitsd, and 
regaiaily noom, and the culprit in brought up. Unhappily, juntiratl 
not admiuiatcred with quito the laioe ttitegrity Within the prison m 
vlthoat it. The most trilling brilie to the jadge will tecan an ae 
quittal, bat the neglect o[ this [omiality is a sura prelude to condenii- J 
nation. The punisbmunts are various; slaliding In the pillory is Dm | 
heaviest. The criminal's head Is placed between the lags ot a chair, i 
and his arms stretched out am attached to it ; bo then carries about 
this machine ; but any punishment, however heinous the ofFencei i\ 
be commuted into a Hue, to be spent in gin, (or the use o( the judga j 
and Jury." 

A somewhat similar moot conrt wns tolerated by the IocaI anthnrt- 1 
ties in tlie county jnil at I>enver, Colorado, soma years ago, i 
the Uiiit«d Btates court wot obliged ui put an eud to It. 
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forty hours. In 1730, at Taunton, several hundred, 
among whom were the Chief Baron and the Sheriff, 
died from jail fever contracted at the Lent Assize 
there held. The odor in some of the prisons that he 
visited was so fetid and so clinging, that he had to 
travel on horseback on account of it, not being able 
to endure the scent of his clothing in the confined 
atmosphere of a coach, It is greatly to his credit, that, 
with no medical education, he should have divined the 
cause of this fever and the remedy for it, and that his 
representations with reference to it resulted in its entire 
suppression in England within seven or eight years from 
the time that he entered upon his laliors. 

His strictures upon the non-residence of jailers and 
the in frequency of jail deliveries were also we It -de- 
served ; and he fearlessly held up to the English people 
the superiority in so man}' particulars of the Continental 
prisons, especially in those of cleanliness and of indus- 
trial employment of prisoners. The prisons of Holland, 
he said, were so clean that one would scarcely believe 
them to be prisons. But one advantage the English 
prisons could congratulate themselves uponj there was 
no chamlier of torture in any of tliem. 

It is evident that the reformation of prisons had to 
precede, in the logical and historical order, the reforma- 
tion of prisoners. Probably the same is true, at the 
present time, of the slums in our great cities; their 
physical must precede their spiritual transformation. 
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CHAPTER VIIL 
THB PENNSYLVANIA AND AUBURN SYSTEMS. 

A PRELIMINARY hiiit OS to pHson architecture had 
been afforded in the cellular construction of the Hospi- 
tal of Saint Michael at Rome. But the real beginning 
of that art, in its infiueiice upon prison construction in 
our time, was the building, by Vilain XIIII., of the 
prison of Ghent. Vilain was a man of extraordinary 
capacity and character : a gentleman by birth, who was 
lUirgomaster first of the town of Alost and afterward 
of the town of Ghent. A Deputy of Flanders, the Era- 
press Maria Theresa made him a Viscount, in recogni- 
tion of the great work he had done in the reform of the 
Flemish fiscal system. 

There is a natural connection between mendicity and 
crime. Habitual hunger develops and fixes the criminal 
character. All men must recognize the similarity be- 
tween the characteristics of a petty criminal and those of 
a vagrant. There are men who beg when they cannot 
steal, and who steal when they cannot beg. The beggar 
and the thief are alike lacking in foresight, in the power 
of application, in continuity of thought, in personal, 
moral responsibility. Both are constitutional liars. 
Both feel that the world owes them a living. Neither 
sustains any permanent relation to society at large, ex- 
cept one of antagonism to social order; and often, in the 
case of both, there is wanting any attachment to the soil. 
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After the breaking-up of the feudal system, mendicity 
was very prevalent in Europe. The Crusades helped 
materially to develop it. It received a fresh and mighty 
impulse, on the retuni of the Crusaders. The Church 
did not frown upon it : the mendicant friars were a fa- 
miliar medieval sight, and they set a bad example for 
imitation by men who needed not to take any vow of 
poverty and who would not take the vow of chastity 
or of obedience. At the close of the eighteenth century, 
Flanders was overnin by an idle and vicious horde of 
supposed paupers, more than half of whom were impos- 
tors, who devastated the country: cutting and burning 
timber, robbing the peasants, and committing depreda^ 
tions which called for severe chastisement. But severe 
measures are rarely adopted anywhere for dealing with 
tramps ; and still more rarely are they enforced. In 
1771 the Deputies of the Estates of Flanders prayed 
Vilain to formulate and submit for their adoption a plan 
of relief. lu April he responded to this appeal in a 
memoir which bore as Its motto two familiar scriptural 
quotations ; " If any man will not work, neither let 
him eat," and " In the sweat of thy brow sbalt thou eat 
bread." He suggeste<l the erection of a viauion deforce 
or workhouse, the cost of which he estimated at six 
hundred thousand florins. This proposition was dis- 
cussed by the Provincial Assembly, adopted in July, 
approved by the Empress of Austria in January, the 
necessary tax was levied, and in 1773 the prison was 
partially finished and occupied. The dates are impor- 
tant, for the period of the American Revolution was 
that of so many of the movements which, in tJieir 
entirety, formed tike ))egiumng of prison reform. 
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Before submitting a drawing of the outline of this 
famous structure, the remark is in place at this point, 
that the elements of prison architecture are very simple. 
The first prison was a single cell, usually at the top or 
bottom of a tower, lighted by a narrow window if at alL 
It may have been square, circular or octagonal, but is 
fairly represented by a square, as follows : — 



Two cells would look thus : — 




Suppose a corridor added, on one side 



Or placed in the centre : — 
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These are the elementary principles of cellular eon- 
Btruction. There will be a corridor or tbere will be 
none ; if there ia a corridor, it will be in the centre or 
on one side. If on one side, it may be on two or three or 
four — the principle is the same. If the corridor is in 
the centre, the cells will have outside windows, and the 
corridor will be lighted from the roof or by one or two 
end windows. If the cells are in the centre, the corri- 
dors will be lighted, and the cells will not. The ar- 
rangement of cells in long rows, or in tiers one above 
the other, does not change the principle ; neither does 
the size of the cells, nor the manner in which they are 
furnished. 

In the Hospital of Saint Michael, at Rome, the corri- 
dor was in the centre, as at Philadelphia; but in the 
prison of Ghent, the cells were in the centre, and the 
corridors next the outer walls, as at Auburn. This is, 
I think, the oldest historical example of that mode of 
construction. Another novelty in its plan was the ar- 
rangement of the departments or wings. The outline 
of the building was octagonal, with eight trapezoidal 
courts between eight wings radiating from an octagonal 
centre, enclosing an octagonal central court, making 
nine courts in all; tlie wings were connected at the 
extremities. This will be better understood by refer- 
ence to the architectural plan on the opposite page, 
taken from Howard's book. The stellar form given 
to this prison may have influenced the architecture of 
the penitentiary at Philadelphia,' and the placing of 

' Si( Edmund F. DnCane. in " The Pmiishnient and Prevenlion 
o( Crime." rollcitrlnjc do doubt othur writera iii whose accumcy lie 
■upiioaeil thut he oould have oouHdetice, asserU tliat the radjaltug 
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the cells that of the prison at Auburn, so affecting the 
direction of the movement for prison reform in two 
ways at once, as we shall see. 

From the book in which Vilain gives an elaborate 
account of the prison at Ghent, its aim and spirit, its 
organization and rules, and the organization of labor in 
it (with many interesting observations on the nascent 
manufactures of his day, in a state which has ever 
occupied an honorable pre-eminence as an industrial 
centre, which throw more or less light upon the origin 
of the factory system), it is clear that the architectural 
merits of the prison constitute its smallest claim upon 
our attention. It was remarkable, however, for the in- 
telligent appreciation which it exhibited of the essential 
correspondence between structure and function, and for 
the skill with which the mutual adaptations of the two 
were exjjeri mentally wrought out. The design seems 
not to have been fully executed : one-half of it was 
never built. 

Vilain has justly been entitled " the father of modern 
j)enitentiary science." In the first place, his prison had 
for its avowed aim the reformation of those committed 

plan of prison construction was first adopted at Rome, in the erection 
ol San Michele. That the distinguished head of the English prison 
system has not himself carefully studied the subject at first-liand is 
evident, because he expresses a doubt whether John Howard had 
seen San Michele, though the great prison reformer gives a descrip 
tion and partial drawings of it in his work " On the State of Prisons.* 
Howard does not intimate that it was built on the radiating plan 
Nor does Signor M. IJeltrani Soalia. in his b<M)k " Sul Governousnlla 
Uiforina delle Caroeri in Italia;" the latter, on the contrary, says 
that Siui Michele was '* all under a single roof." What evidence is 
there that the plan of the Prison of Ghent wjis lx)rrowed from Home? 
None, so far as the author knows. If there is any, he would bo glad 
to have his attention drawn to it. 
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to it. Then he believed in industry as the primary 
agency for reforniiitiou of the criminal character. The 
labor which he regarded as reformatory was not, like 
the Engliah crank and treadmill and shotdrill, perfunc- 
tory physical exercise of a semi-punitive, semi-sanitary 
sort; nor was it, like picking oakum, as nearly unpro- 
ductive as can well be imagined. Furthermore, he 
recognized and insisted upon the importance of trade 
instruction, with a view to putting the prisoner in con- 
dition to earn an honest living, when discharged. Fi- 
nally, he appreciated the importance, in the selection 
of prison industries, of choosing, as far as practicable, 
such as would come least into competition with free 
labor on the outside, For this reason he rejected sev- 
eral excellent business offers to introduce certain lines 
of manufacture into the prison, one of which was the 
manufacture of tobacco, which, besides, he regarded as 
demoralizing to the inmates. He sought to find trades 
not followed in Flanders, but which, if adopted, might 
prove profitable to the Flemish people. In fact, there 
was a great diversity of avocations followed in the 
prison, among which may be mentioned : carding, spin- 
ning, weaving, shoemaking, tailoring, carpenter- work, 
and the manufacture of wool antl cotton cards. To 
encourage prisoners to work, he allowed them a per- 
centage of their earnings, and the opportunity to do 
overwork. Part of their earnings was their own, to 
expend in the prison ; part was retained, to be given 
to them at their discharge, so that they might not be 
penniless and on that account relapse into crime. The 
rasping of logwood was reserved as a penal pursuit. 
Few men have ever better expressed the nature and 
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end of discipline than he, in the first of sixty-three 
police regulations framed for the government of pris- 
oners : " Discipline consists in the exact execution of 
every order given by a. superior officer, without ques- 
tion or remark; and in the punishment of every act 
of disobedience, in order to achieve what the sentiments 
of honor and probity are insufficient to accomplish/' 
This he expected to secure by constant vigilance on the 
part of guards, and by the gradation of disciplinary 
punishments, according to the degree of offences and 
the amenability of the thoughtless or unruly to admo- 
nitions and warnings, culminating in the lash, solitary 
imprisonment, and the prolongation of the term of 
incarceration, at the rate of a week of added detention 
for each day in the dungeon. 

Every prisoner had a cell to himself at night : the 
work-shops were in common, and meals were served at 
a common table. 

He provided a resident physician and a resident chap- 
lain. 

Proper attention was paid to the classification of pris- 
oners. Felons were separated from misdemeanants and 
vagabonds, there was a distinct quarter for women, 
and he designed to make special provision for children 
also. His purpose being to combat mendicity, he al- 
lowed the commitment of children of the very poor by 
their parents, at a moderate charge ; the directors sub- 
scribed a fund at their own expense, the interest of 
which was to be applied to the payment of a school- 
master. 

Commitments for grave oflPences were by commuta- 
tion of sentence from corporal or capital punishment 
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to simple imprisouuicnt, Vilaiti objected to life sen- 
teneea, as teiuliiig tu produce despair and therefore iu- \ 
subinisaion ; and to short sentences, as not suflicieiit < 
to t^ach the prisoner a trade, and tlierefore not reformsr 
tory. He wanted a minininm sentence of at least a 
year. He thought it unfair to authorize by law tha • 
detention of a convict after the expiration of his term 
of sentence, by way of penalty for ipisconduct in prison, 
and not to admit of a reduction of sentence as a reward 
for good conduct ; but remarked that, since tlie right of 
partlon and commutation of sentence is a royal preroga- 
tive, the prison autliorities ought to be empowered and | 
required to recommend convicts for pardon from time to 
time, at their discretion. This was a sort of prophetle 
approval of what is now known as the indeterminate 
sentence, or at least of our " good time " laws. 

Such enlightenment in advance of his age, is truly 
wonderful. It is not surprising that the prise 
Ghent excited Howard's warm admiration. On the oo- i 
casion of his third visit, in 1783, he observes: — 

" I found a great altorsLion for the worse; tbe Bouriabing and 
useful initniiractory deslroyHl; and tlie looitiB and utensil* all 
sold, in eoDseiinence of tlie Euiperor'a too hasty atteotlon to » 
petition from a few interested persons, Tliat which ought to be 
the leading view in all sueh liouses Is now lost in this house." 

Maria Theresa, whose noble ambition was to reform 
every i>art of the imperial administration of Austria, 
had been succeeded by Josejili the Second, who lia^l al- 
most an insane hatred of all reform. The pecuniary 
interest of court favorites or the friends of such favor- , 
ites outweighed in his mind all eon si derations of tli6 | 
ivclfare of prisimera and "f the advantage to soi'iety to j 
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be expected from their reformation. A few years later, 
Flanders was occupied by the French, who inaugurated 
the system of contract labor in this prison, so that it 
never fully recovered its former prestige as a reforma- 
tory institution. 

Nevertheless, it was the birthplace of the new peni- 
tentiary dispensation, The first signal instance of its 
influence upon human thought was the publication, in 
1787, of a series of letters by Jeremy Bentham, then 
in Russia, to a friend in England, entitled "Panopti- 
con, or tlie Inspection House." The Panopticon seems 
to have l>een the joint invention of himself and his 
brother, who was an arcliitect, employed to build a Bna- 
sian prison (which was not erected, Itccause of the war 
which just then broke out between Russia and Turkey) ; 
aud the distinguished English publicist, seeing an adver- 
tisement that a house of correction was about to be 
erected somewhere in England, thought that a modifica- 
tion of the Russian plan would answer for that. A 
comparison of the drawings for the Panopticon with 
those for the prison of Ghent will show that they have 
little in common, except the general form of a circular 
structure. The Panopticon was to be in effect a gigantic 
lantern, lighted by a glass roof, with cells next the outer 
wall, facing the centre, and an apartment for the In- 
spector in the middle, so that the interior of each cell 
would be at alt times visible from a single point The 
scheme had little merit, in comparison with its defects; 
and, although efforts were successively made to have it 
adopted in Ireland, England, France, and the United 
States, it was everywhere rejected. A committee re- 
ported adversely upon it in New York, in 181], It can 
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be regarded in do otlier light than as one of the euriosi- 
tiea of prison history. 

There is, however, little duubt that the design of the { 
Eastern Penitentiary of Pennsylvania was suggested by 
that of the prison of Ghent.' Both are radiating prisons, , 
with winga extending in various directions from a 
mon centre, like the spokes of a wheel or the arms of a I 
wiodmill. In the Philadelphia prison, the cells are nest 
the outer walls, instead of in the centre, as at Ghent; 
and the connecting structures at the extremities are 
lacking, as if the felloes of a wheel had not yet been 
fitted to the spokes. The resemblance in other respects I 
is quite striking. 

William I'cnn, the founder of the colony which bears 
■ Wlian the iileaoF tlie petilteiitiarj sysletn dawneil upon the world, 
tliem wi-re no precedenU liy whioh lo be direcled in tla development. 
In Ilie niBtler of Brchiteatiual conatructinn, tile friends oF an Improved 
prison discipline were divided between the " ndiming " and tbe " cir- 
culnr" plana. Tlie Poiioptiiron was stricll; ciroaUr; tlie Eutera 
Peuiteutiij'T ax Philiidelpiiia was ■trictly stellar Between tlio two 
were tbe Prison of Ghent, built before eillier of them, and tlie Milt- 
bank Penitentiar;. in I^iidon, built afler cliem botb. Client was an 
octagon, with ei);bt siirroundiug triangles; Millbaiikwas a liexagon, 
with six surrounding pentagons. Tbe arrangement of cells however, 
at Ghent, was piedoroinanllf radiating : at Millbank it was predomi- 
nantlj circular in principle, thongh not really cirralar in form — each 
of tbe penlBf^ons. wa«, so to speak, a modifled circle, that is. In tha 
words of Mr. Holford, the prison was " so bnill as (o enclone its conrt- 
yanle within lis perimeter." Arcbbisbop Wliateljt aald, as late aa 
1832, "I do not think there is any one aysMtn which, in the present 
state of our knowledge, we are anthoriEed lo fti on as decidedly pref- 
erable to all nthera: It would cortninty be tlie most modest, and I 
think It wonld also be the wisest, procedure, to give a fair trial ui 
oaoh of several different ones, which have been well recommended." 
He WHS nut ajwsking of arcbltvctnre. but the remark illustrates the 
nncertainry wliirh pn'valled a* lo the best ivnirw to putsnc. In fact. 
the nutlating system of riiiisiniction Is Ntili highly esteemed, ait«r 
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his name, had been a prisoner in England, because of 
his religious belief; he had, as a Quaker pi-eacher, 
visited Holland, and had been greatly impressed by 
the Dutch workhouses. The denomination to which he 
belonged has always been noted for its benevolent spirit: 
the Friends condemn war and slavery and capital pun- 
ishment. When Penn framed a criminal code, he re- 
duced the number of capital crimes (which in his native 
country aggregated between one and two hundred) to 
one, namely, wilful murder. The Quakers took up the 
cause of prison reform, and made a religion of it. The 
Philadelphia Society for Relieving Distressed Prisoners 
was the parent of all modern prison associations. It 
was organized in 1776, suspended operations during the 
War of Independence, and was reorganized in 1787, 
when the war had ended, under the new title of "The 
Philadelphia Society for Alleviating the Miseries of 
Public Prisons." 

There was at that time a jail in Philadelphia, called 
the Walnut Street Jail,^ the condition of which was 
wellnigh intolerable. It was a congregate prison, with- 
out discipline : the first time that any clergyman at- 
tempted to conduct religious services in the yard, the 
jailer, as a precaution against riot and to insure the 
preacher's personal safety, had a cannon brought into 



» The old jail at the comer of Third and Market Streets having 
bocoiiie insuffirieiit, the Legislature, in 1773, authorized the county 
romniissionors to build a new prison at the south-east comer of Sixth 
and Walnut streets, a description of which may be consulted in the 
United States Gazette for Octol)er, 18,'V>. A new prison in Arch street 
was provided for in 18():?. In 1831 both the Walnut and Arch street 
prisons were sold, and the Moyainensiug County Prison erected 
instead. 
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the yai'd, aiid placed beside it a man with a lighted 
match. It is possible that the evils of promiscuous asso- 
ciation OS here seen were one of the inciting causes of 
the atlvot'acy by the Quakers of separate imprisonment. 
The idea uf stTit^tly cellular isolation by day as well 
as by night was not original with them ; at least it was 
not new iu the worhl. The nuhlwUex and tlie dungeons 
of the Inquisition were made for solitary confinement 
of prisoners — but with a view to hastening their death. 
The Church had a motto, Ecelegin uhliorrei a ganyiiiite, 
which it construed literally, but had ways of putting its 
victims to death, in some instances, witliout the shedding 
of bloo<l ; for example, iu the horrible dnngeons, named 
Vatle in pace, which means "Depart in peace," They 
are said to have lieen invented by a Prior of Saint 
Ma rtin-in-the- Fields, named Matthew, and were places 
where men were allowed to starve to death. But the 
first mention of solitary iniarceration as a means of 
bringing an offender to repentance (which was the 
Quaker idea) that I have been able to discover, is in 
the following extract from the posthumous works of 
Mabillon, a Benedictine of the Alibey of Saint Germain, 
in 1'aris, one of the must learneil men of ihe age of 
Louis XIV. : — 

" Pcnhpnls might be gpcludnd in celln like tliose of Lli<^ Cur- 
thiuian inonka, aiiU there eiuployeil in various sorls of l&l>or. 
To each eeW might be joined it little ^rden. wlii-re. al a|ii>uiDL(.>il 
lioun, lliey might take an airing anil cultivate the ground. Ttiey 
might, when assisting In public worahlp, be placed in separate 
(tails. Tlieir food shouid be, coarse, and thi-fr tasts frequent. 
No visitors from the out«iiie slionlil l>e admitted ; but the soiiiuite 
of prisoners' lives should be unbrolten, except by tlie visits of tha 
Siii)cri(jr or surac persou il'^iiiiled iiy him to exliorl soil eons 

thUDl," 
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Other references to the separate system as an ideal 
are scattered along the byways of literature. The 
Christian Knowledge Society of London, organized in 
1699, appointed a committee on prisons, of which Dr. 
Thomas Bray was the chairman. He made a report 
in 1700, followed, in 1710, by an "Essay towards the 
Reformation of Newgate and the Other Prisons in and 
about London," which is reprinted in Dixon's life of 
Howard. In these publications he proposed separate 
confinement for prisoners under sentence of death, but 
limited it to them. In 1740 or 1750 (different authori- 
ties give different dates) Bishop Butler preached a 
sermon before the Lord Mayor, in which he advocated 
separate cells for all prisoners : he said that he con- 
sidered preparation for life even more important than 
preparation for death. A clergyman named Denne took 
the same position, in 1772, in a letter to Sir Howard 
Ladbrooke. Howard himself favored it, but not with- 
out reservation. He had seen separation practised in 
Europe. Of Holland he reports that " in most of the 
prisons, there are so many rooms, that each prisoner 
is kept separate : they never go out." In Switzerland, 
in every canton visited by him, felons each had a room 
to themselves, " that they might not tutor one another." 
In his chapter on permanent improvements, he expresses 
his own opinion : — 

*^I wish to have so many small rooms or cabins, that each 
criminal may sleep alone. If it be difficult to prevent their being 
together in the daytime, they should by all means be separated 
at night. Solituie and silence are favorable to reflection, and 
may possibly lead them to repentance." 

Elsewhere he has said that he wished " all prisoners 
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to have separate iimids, Cor hours of t hough tfulness and 
reflection are necessary ; " and added that he meant b; 
daj as well a& by night, but yet " nut abaolute solitude." 
That he dreaded the effect of too protriicted isolation 
is apparent from the following quotation: — 

" It should be considereJ by thoac who ore ready lo comnill for 
a long tenn [irtly oETonders to nbsolule snUtiide, IliaL surh n Htaie 
is uiore than human nature tan bear without the hazard of dll> 
tractiou or despair." 

The earliest prisons built ujion the separate system 
in England were built, one of them at least, under 
Howard's eye, or after consultation with him ; the jail 
at Gloucester, built by Sir G. 0. Paul, an eminent 
magistrate, about 1785, and opened in 1791, under a 
Special Act of Parliament for the regulation of the 
Gloucestershire prisons. A separate cell for eaeh pris- 
oner was also provided in the jail at Horsham, built 
in 1779, six years before that of Gloucester, but there 
is no evidence that the separation of prisoners by night 
and by day was there euforL^ed. 

Solitary imprisonment was prescribed by the revolu- 
tionary penal code of France, adopted in 1791, in the 
following words; — 

"Every eonvict sentenced lo ('i ijfnt sluiU be inraroeraleil 
alone in a light cell, and shall not lie put In irons nor be branded ; 
but he shall be intenljcted from all ronimunieailoD, during the 
term of Iiis sentence, with other convicts or with persons (rum 
the outside." ' 

< Tills reminds One ot the dreadful inscription wliiclt the threat and 
humane Edward LivinKsioti proiiuHd. in bis " Bytilera nf I'piial I.aw 

for 111" Suie ot Lduiiiiuiin," i<> linvp iiiscribi-d on evi-ry murdtror's 
cell : " III (Ills coll ia ooiiUncd. to pass his lift! in solitadc lu 
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This was almost a literal transcript from the Austrian 
code published by Joseph II. in 1785 ; but the Austrian 
original contained a clause forbidding the giving to any 
prisoner, at public expense, of any food other than bread 
and water, which was substantially equivalent to slow 
starvation. The purpose of the Austrian code was the 
immemorial wish to suppress crime by severity : but 
the French modification of it was animated by a half- 
formed thought of the possibility that the prisoner 
might be benefited by seclusion. 

Notwithstanding these various premonitions of the 
coming revolution in prison construction and manage- 
ment, the real foundation of the separate system can 
hardly be said to have been laid until, in April, 1790, 
the Legislature of Tennsylvania directed the County Com- 
missioners of the county of Philadelphia to erect, in the 
yard of the Walnut Street Jail, " a suitable number of 
cells six feet in width, eight feet in length, and nine feet 
in height," which, " without unnecessary exclusion of 
air and light, will prevent all external communication, 
for the purpose of confining there the more hardened 
and atrocious offenders, who have been sentenced to hard 

A. B. convicted of tlio murder of C. D. ; his food is bread of tlie 
coarsest kind, his drink is water, niinjjjlcd with his tears ; he is dead 
to the world ; this cell is his grave; his existence is prolonged, that 
he may remember his crime and rei>ent it, and that the continuance 
of his punishment may deter others from the indulgence of hatred, 
avarice, sensuality, and the paasions which led to the crime he has 
committed. When the Almighty, in his duo time, shall exercise 
toward him that dispiMisation which he himself arrogantly and 
wickedly usurped towards another, his body is to be dissected, and 
his soul will abide that judgment which Divine Justice shall decree." 
There is no doubt that this was meant as an inducement to the I-^egis- 
laturo to be content with the abolition of the death penalty, for which 
it was designed to bo a substitute. 
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labor for a term of years, or who shall be seutentieil 
thereto by virtue of this act." 

Unfortunately, no labor was jirovided for convicts thua 
separately confined. The old Quakers, sensitive aa they 
were to the iutliction of bodily pain, seem to have been 
unable to form in their minds an image of the fearful 
mental torture of solitude in idleness, us tliey did not 
foresee the inevitable effect upon the prisoner's physical 
and mental liealth. 

The ooDdition of prisons in America, previous to this 
beginning of prison reform, and in many placss for 
years afterwards, was about as bad as in England and 
elsewhere in Enrojie. In the State of Connecticut, there 
was at Sinisbury," for fifty years or more (1773 to 1827) 
an iinderground prison which was merely an abandoned 
mine, into which prisoners were tlirust at night with 
their feet fast to iron bars and their bu<lies attached by 
chains around the neck to a great beam above. It was, 
notwithstanding this severity, a place where revelry ran 
riot, and at times pandemonium reigned. The cells in 
the Maine State Prison certainly as late as 1828 were in 
the form of pits, entered by a small ladder, through a 
grated iron door, from the top; tor at that time the 
intention of the autliorities was to make enough more 

> Tbe Slmsbnrj ooppor mines wero worked nt Intervals tor about 
•orenty yenrs [irior to the Auiericsn Reyolulinii, llien abaniloniHl wiil 
UMd bf the Colon; of Connecticut in ITT.t «■ % petiinnicnt prisnti. 
The first prisoner was commuted Doc. S, ITT^I. Cougreu B|ipli»d 
in 1T81 for the use of these mines aa a military |irlson, but, beturo Ilie 
completion of tbo Degoilatiou, tli» war clntMMl. For a time mitiinK 
was followed, but given up on ncoomit of Uin ilsa laiule of llie mining 
tools by tbe piisouen in digging out. Afterwards they ware em- 
ployed In mi^in); wrought nails. Tliii was the Conneoticat State 
Prison bom 1774 lo 1B27. 
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cells just like them to admit of the solitary confinement 
of every inmate. 

In 1817, the Pennsylvania Legislature authorized the 
construction of two penitentiaries, one in Philadelphia 
and the other at Pittsburg. Both were planned by an 
architect to whom the world is under a permanent obli- 
gation — Edward Haviland. That at Pittsburg was first 
built and occupied : the arrangement of the cells in a 
circle was bad, and has not been imitated. That in 
Philadelphia has served as a model which has been 
copied in all parts of the world, with variations, but 
preserving its main characteristics, the radiating wings, 
with cells next the outer walls and a corridor in the 
centre. The drawing on the opposite page shows the 
original design, which has been departed from and 
greatly injured by the construction of additional wings, 
for which there was really no available space ; but the 
more recent cells are an improvement upon those first 
built. 

The construction of individual cells was a natural and 
very praiseworthy reaction against the recognized evils 
of confinement in association, especially in idleness and 
without much attempt at discipline. The preamble to 
the Act of Parliament adopted in 1779, at the persistent 
instance of Blackstone, Howard and Eden, (afterward 
Lord Auckland), defined the object of the penitentiary 
system to be: "to seclude the criminals from their for- 
mer associates, to separate those for whom hopes might 
be entertained from those who were desperate, to teach 
them useful trades, to give them religious instruction, 
and to provide them with recommendation to the world 
and the means of obtaining an honest livelihood after 




glnal Oetign 'or the Eastern Penitentiaty of PannvjUwCvk. 
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!^ie expiratioQ of the terina of their punishment." The 
questions to be denided were, first, how far the claaaifi- 
catioii of prisoners required to lie carried, whether they 
should be grouped or isolated ; and second, whether, if 
isolation were to be the rule, it should be by night ouly 
or both by day and night 

At the same time that the people of Pennsylvania 
were grappling with tlieao problems, the people of New 
York were doing the Siuue, but finding a different solu- 
tion. There new laws and a new system had been ap- 
proved in 173T i but the Auburn State Prison was not 
■ created until 181fi. It was designed for separation by 
night only ; the convicts were employed during the day 
in large workshojis, in which, under the siiperintendency 
of Elam Lynds, formerly a explain in the army, the rule 
of absolute silonue was enforced with untliuching stern- 
ness. Captain Lynds said that he regarded flogging as 
the most effective, and at the same time the most 
humane, of all punishments, since it did no injury to 
the prisoner's health and in no wise impaired his physi- 
cal strength : he did not believe tliat a large prison 
could be governed without it. This belief actuated his 
conduct He had little or no faith in the [mssibility of 
reformation of convicts ; he believed them all to be 
arrant cowards, and encouraged in the sub-ofRcera the 
disjmaition to treat them with contempt. A tale is 
related of him, that, having heard that the prison barber 
hail threatened to cut his throat, he seated himself in 
the chair, demanded to be shaved by him, and, at the 
conclusion of the ceremony, remarked to the abashed 
and intimidated man, " I am stronger without a weaptm 
than you are when armed." Accordingly, corporal pun- 
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ishment was frequent at Auburn ; it was inflicted upon 
the spot, the moment that a man was detected in com- 
munication with a fellow-prisoner. Captain Lynds proved 
to be such a successful disciplinarian, that he was se- 
lected to build the new State Prison at Sing Sing, 
created by act of 1825, which he did with convict labor, 
to the astonishment of mankind, who did not suppose 
such an achievement within the bounds of possibility. 
Now that the nature of prisoners is better understood, it 
is so common as to excite no remark. 

Silence was, of course, so far as it could be enforced, 
in itself a form of separation of prisoners. , 

In 1819, the New York Legislature authorized and 
directed the building of a wing at Auburn with cells 
like those in the Walnut Street Jail at Philadelphia, for 
trying the effect of cellular isolation upon prisoners. 
The block, which contained eighty cells, was occupied 
in 1821 ; but the results, in the direction of insanity and 
impaired health, were reported to be such, that the ex- 
periment was abandoned in 1823. The men confined to 
it were given no work : five of them died within a year, 
and one of them went furiously mad. 

In 1827, the Pittsburg prison was i-eady for the recep- 
tion of convicts. There was no provision for the em- 
ployment of convicts committed to it. A committee of 
the Legislature of Pennsylvania, appointed in December 
of that year, to report whether solitary confinement 
should be the rule in the Eastern Penitentiary, ad- 
vised the introduction into it of the Auburn system ; 
but, under the influence of Roberts Vaux and others, 
the recommendation of the committee was rejected. It 
was determined, however, no longer to confine prisoners 
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in solitary cells in complete idleness; and, in 1829, the 
legislature prescribed empluynient far all prisoners. 

Between the Pennsylvania and Aithiiiii systems, so- 
called, a fierce rivalry sprang up. On the one hand, 
it was insisted that the remedy for the mutual corrup- 
tion-engendered by contact of conviets in association 
can only be prevented by putting an end to all communi- 
cation between them. To this it wa^ replied that there 
can be no such contamination under the rule of silence. 
The solita-y or separate system was admitted to be the 
more costly. Its opponents declared that it was cruel 
and dangerous; its friends denied the charge. La- 
fayette was not favorable to it, because, he said, he 
remembered that when he was incarcierated in the for- 
tress of Olmutz, he was forever planning new revolu- 
tions, from which he inferred that an ordinary criminal 
would in like manner plan, in the solttuile of his cell, 
fresh depredations upon society; and also because he 
had seen the wretched inmates of the Bastille released 
from their dungeons, and he knew that many of them 
had been reduced to a condition of complete imbecility. 
Edward Livingston, on the other hand, was its admirer 
and advocate. 

The Boston Prison Society, founded in 1826, and the 
Kew York Prison Association, organized in 1845, waged 
a long and bitter controversy over the question at issue, 
witli the Pennsylvania Society. The necessity for prison 
reform societies was, in the formative st^ite of the jieui- 
tentiary system, very great. Oiir forefathers, who had 
emigrated to secure for themselv«s the blessings of civil 
and religious freedom (to say nothing of making their 
fortunes in the new world) were (■ai«tble of oa arhitniry 
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and cruel acts as any of their Old World oppressors, as 
is witnessed not only by the insane persecution in New 
England of old women and young girls as witches, but 
by various other facts less familiar. In New York, for 
example, negro slaves were sometimes burned alive, and, 
in order that they might be the longer in burning, green 
wood was used in making the fire. Worse even than 
that, they were sometimes hung up in a sort of frame 
and left to starve to death and their bodies to be eaten 
by the birds. The state of sentiment in Massachusetts 
may be inferred from a declaration adopted by the direc- 
tors of the Massachusetts State Prison in 1815, in which 
the doctrine was laid down that the discipline should be 
as severe as the law of humanity will by any means 
tolerate; that a prisoner's mind requires to be reduced 
to a state of humiliation; that all intercourse of pris- 
oners with each other, and still more with the outer 
world, ought to be suppressed ; that no newspaper 
should be allowed inside the walls ; that a prison is a 
world by itself, whose inhabitants are not supposed to 
know anything of what is passing without its orbit ; 
that the rules should be rigidly enforced, and the 
smallest deviation from duty severely punished ; that 
the punishment of a convict is incomplete, so long as 
his mind is not conquered — convicts should be brought 
to the condition of clay in the hands of the potter, sub- 
ject to be moulded into any form which the government 
of the prison might regard as necessary. The guards 
were exhorted to think of the prison as a volcano filled 
with burning lava, which, if not restrained, would de- 
stroy both friends and foes; therefore they wore always 
to be on their watch against a possible eruption. I 
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ilare say that the fiict is almost wholly forgotten that 
the aiicieat priictiue of tattooing Massachusetts prisoners 
on the arm with the words " Jlaasachusotts State PriBon " 
was not abolished by law until June 12, 1R39. 

The example set in the Walnut Street Jail was fol- 
lowed here ami there, in the United States, for a longer 
or shorter period, and with some limitations and reserva- 
tions; but it failed to produce a permanent impression 
upon the American prison system. Solitary confinement 
for some proportional part of the term of sentence was 
authorized in Maryland in 1809, and in New Jersey 
in 1830. Solitary confinement as a disciplinary pun- 
ishment in a State prison or penitentiary, with or 
without proscribed limits, is not uncommon; and the 
general opinion of American experts in penology is fa- 
vorable to the complete isolation of prisoners under 
arrest and awaiting trial. But the only states, I think, 
which have experimented with it, except Pennsylvania, 
as the principle of a prison system, are Virginia, where 
it can hanlly be said to have had a fair trial: it was 
in 1822 ; the cells were in a basement, never warmed, 
where the water stood in droi>8 upon the wall ; New 
Jersey, which adopted it in 1833 and abandoned it in 
1838: and Rhode Island, which adopted it in 1838 and 
abandoned it in 1842 or 1843. It was given up in 
the Western Penitentiary of Pennsylvania in 18C9 ; and 
the model prison erected on the bank of the Ohio River, 
at Allegheny, is on the congregate plan. 

Even at Philailelphia, the modifications introduced 
into the system have been great: its harsher features 
have been gradually eliminated, and the failure of the 
legislature to provide finula for Iht! proper ctil.irgt'meut 
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of the establishment has compelled a partial abandon- 
ment of the attempt to carry it out in full, according to 
its original intention. The number of cells is so much 
less than that of the convicts who occupy them, that 
" doubling up " was inevitable. In some instances, how- 
ever, particularly in the female wing, the association of 
prisoners is allowed, in the cells or at work, from mo- 
tives of humanity, and it is admitted to be needless and 
unprofitable to insist upon the absolute isolation of all 
convicts, of every class. 

The conflict between the Pennsylvania and Auburn 
systems attracted the notice of the civilized world, and 
various European commissions crossed the Atlantic, to 
examine and report upon them ; of these reports four 
are conspicuous by their thoroughness. Messrs. Beau- 
mont and De Tocqueville came first, in 1831, at their 
own expense, but accredited as the representatives of 
the French government. Sir William Crawford was 
sent here, the same year, V)y the English government, 
which made the liberal allowance of £/),()()() for his 
expenses, which enabled him to provide himself with 
many illustrative drawings and other valuable material 
for an elaborate report, which was the basis of the Eng- 
lish Act of 1835. He said of the Eastern Penitentiary 
at Philadelphia, that it was " in fact, with some trifling 
difference in the arrangements, but a counterpart of the 
Bridewell at Glasgow,^ which was in operation five 

1 Mr. J. J. Guniey, who visited tlio Glasgow Bridewell, Sept. 10, 
1818, says of it in his ** Notes " that its principle was solitary confine- 
ment— one cell for every prisoner, but that Mrs. Fry and he found 
two persons in every cell. '* The prisoners are jible to communicate 
with one another out of their rospoctive colls l)y day and by night. 
As their windows look over a small plain on the public road or street, 
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yeai-3 before the erection of this prison." lu 1835, Dr. 
Julius was commissioned by the King of Prussia Ui 
make 3k similar investigation and report. At a later 
date, we were favored with a visit from Messrs. Uemetz 
and Blouet, two other Frenchmen. 
I From America the controversy passed over into 
. Europe, where it has not yet ceased. The two rival 
, systems are known all over the world as the Pennsyl- 
vania and Auburn systems, though the first did not 
originate in Pennsylvania, nor the second in Auburn, 
and though neither is now followed, at least in its en- 
tirety, as conceived by its originators, either there or 
here. The general adoption of these distinctive names 
is nevertheless an admission, hoiioiable to the American 
nation, that it was on the free soil of the United States, 
under the influence of democratic ideas, that the i>eni- 
tentiary system received its earliest and best expression, 
as a humane reaction against former tyranny and op- 
pression in the name of criminal justice. The Pennsyl- 
vania system was better thought of abroad than at 
home. It was adopted in Belgium in 1838 : Oscar, of 

every Utile noise anil every Freab abject on Ibe outside iliveTl thvir 
atuntlon from thoit regular duties. Aa we approached the prisaji, 
wn obserred a gronl majoril; o[ these HindowH crowded will) s|>ectn- 
Uira." At Aberdeen, wliere theta was alto a Briduweli, wlilcli wiu 
in!i[>w9l«d by them, Aug. 39, 1818, the separate Bystem appears to 
have bnen belter eii[oii»l, tor Mr. Gumey lays: " Tbe seioral sluHes 
ot Lhla balldiug consist respectively nt n long gatlory, witli small but 
oommodious and airy cells on each eldii. Every gallery is diviileil in 
the nilddlo by the OPntral sloiio stalrcoiio. llis men prisonrn boliig; 
ooiiStii-d un one side [at nne (-iid?] ■>( the bouso, tbn woinoii oil the 
other. Tbeoellsou one side o( tlie galleries are tor sleeping, those 
on ()i« other for working, Evrry prisoner occupies a sleepiiiK and a 
wnrkliig mil, the Uridowell bsiog Intended only lor solitary oou- 
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Sweden, authorized its introduction into Sweden in 
1840; it found its way into Denmark in 1846, and into 
Norway atid Holland in 1851 ; the French Republic, in 
1875, approved it for the Departmental Prisons, but the 
cost of the change has prevented it being fully effected. 
Many of the very best prisons of Europe, in these and 
other countries, are constructed, organized and managed 
on the separate system. 

That it has great merits is indisputable. One of them 
is the ease with which a prison can be governed, when 
the whole force of the administration, augmented by the 
architectural resources of the prison, can be opposed to 
the will of each individual undergoing sentence. An- 
other is the opportunity which it offei-s for individual 
discrimination l)etweeu prisoners in their treatment, 
according to their personal needs. The absence of 
almost all occasion for disciplinary punishments is an- 
other : the prisoner is certain to demand work ; and 
there is little in the way of disorder or insubordination 
which he can do by himself. Then, such reformatory 
influence as may be brought to bear upon him by the 
prison officers or by the authorized prison visitors is not 
liable to be counteracted by the public sentiment of evil 
associates operating in the direction of combined resist- 
ance to admonition and counsel. On his discharge, 
moreover, he is free from the peril of being recognized 
by some companion in punishment and seduced or black- 
mailed by him. The motive which prompted it and 
which sustains it is the belief that solitary reflection has 
a tendency to bring evil-<loers to repentance for their 
misdeeds ; that seclusion protects them from the deteri- 
oration of character resulting from evil communications 
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in prison ; anil tliat tlie reformatory agencies employed 
for their amendment will have freer scope and a more 
certainly favorable issue, if resistance to such agencies 
is not countenanced by the precept and example of the 
incorrigible. These principles seem, to the advocates of 
the system, so self-evident, that they are dogmatically 
sure that nothing' half so pertinent and weighty can be 
said on the other side. 

There is, however, the objection that the prisoner, 
though relieved from the presence of evil companions, 
is not and can not be delivered from the company of 
his own thoughts; that he is still free to indulge in 
solitary vice; that the natural effect of solitude is to 
enfeeble both body and mind; and that habiU con- 
tracted during a long term of confinement unfit their 
subject for the return to the temptations of ordinary 
life. It is said that the solitude is not complete; that 
the prisoner is visited by officials of various grades. 
True: but if any one will take the trouble to divide 
the number of prisoners by the number of officers and 
employees who do in fact visit convicts in their cells, 
he will easily satisfy himself that the number of minutes, 
on the average, during whieli the prisoner is not alone, 
can be but small.' Of course, his education in the ele- 

■ Tho phjsician o[ the Enfltern Panitentl^iry of Penngjlraniit, id 
hifl re|H)rt tor mco, observed; "1 Iiuto heard various eslimatts at 
llio nmuunt oT Intercoune allari]«] to our primncn, but tliey were all 
vurj niucli exaggerated. M j own observation and llie opinion of our 
niuel iulellliiuiil offioera satiafj mo that tlie avenge d.-iily coiiier- 
aation of oach prisonot itoee not e^icaeil, II indeed it equals, ten 
inluutM." It lliis was the average, how mocli inlerconrse with their 
rulluw-mun di<t those Ijnve, who onjoypi] leu Uiuii the average 7 Thuj 
(iriilKibly constituted llie niujority. Uemombur. too, that Uiiiavuragu 
WHS LidiiiliiiKlLtriKt iiol iJI ;kt niui tiiiii!, bat ill brokuii iJosos. 
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ments of knowledge is hindered by the want of class 
instruction. The difficulty of imparting religious in- 
struction, and of overseeing the work of prisoners, and 
of giving them needed physical exercise, is enhanced. 
Finally, the claim that communication between pris- 
oners is suppressed cannot be conceded. Vibrations 
in a solid wall separating adjoining cells are easily 
produced by tripping, and the signals so conveyed are 
readily understood and answered. It is a proverb that 
sound will travel wherever sur can go : the pipes in every 
prison ui)on the separate plan serve, if the prisoner 
knows how to make use of them, as speaking tubes. 
All devices invented to prevent communication in one or 
the other of these two ways are ineffectual or too costly 
for adoption.' Prisoners seem to have ways of pass- 
ing word from one to another which are too subtle for 
detection : they know as if by instinct what the author- 
ities in charge fancied to be an impenetrable secret. Mr. 
George Kennan has given an interesting account of the 
manner in which the Russian prisoners have developed 
out of the " knock " alphabet a highly ingenious cipher, 
the use of which even in communicating by taps upon 
the wall diminishes the number of taps which are 
necessary.* 

1 In the solitary cells of the Russian fortress of Saint Peter and 
Saint Paul, the floors are covered with painted felt. The walls are 
also covered with felt, and at a distance of five inches from the wall 
is a wire netting covered with linen and with yellow paper. The 
object of this contrivance is to prevent communication between pris- 
oners by knocking on the wall. 

* This is accomplished by a highly ingenious arrangement of the 
alphabet in five vertical columns, as shown on the following page. 

Instead of counting the numl)er of e:ich letter from the beginning 
of the alphabet (whicli would require, for the letter T, twenty ku(x;ks), 
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tlie number oF Iho line is to ha given in wliii^h tho letter 1b founil. fol- 
loved b; tbnt of tbe coluuiti. ao Hint, for T, four raps are followed 
nlraoet imnieillaWly by Ave more, iiiAking nine In all — a savin); of 
ekvrn, ur more than hail. Tlie suving un each letter in the secoiid 
line is three ra]M, seven for eneli letter in the nrtli line, eleven iu tlie 
(oiirlh, fitteen in the fiflli, and In the Inst nineteen; against which 
tliera U a loss, on ntoh letter iti the first line, of one. The total sav- 
ing, therefore, is 1!H out of ^.l) raps, which would otherwise be r«- 
qnired in repeating the ffholu ul|i1iBl>el. ur an average of 5S par cent. 
It the squara liudnootlier value, tliis would be enough to recommend 
it. But Mr. Kennan shows how it can ba converted Into a cipher 
almost or qail« inscrutable, h; aiiiag a key word, and adding lis value 
to liiat ot tlie otiier words in a sentence. The em 
is as [ollowi, in which the key word 1b " prison " 



mpte which li 



1 



43 W W M 



i 



7S w w «7 !o aa 



3G 87 TS « BS W 



Thepociiliat merit which he sees in thU cipher Is that the same 
letter may at one tiiuu bu represented by one number and at aaulher 
by another, while tlio same number may at different limes represent 
different letters. A cryptograph at this kind cannot be deciphered 
by any of the ordinary luclbods. In deeiplieriiig a communication 
llius dlsgnisod. the numerical equivalents of tlis key word are. o( 
course, to be sublracteil from theciphernuuilnrs, and then tho letters 
wUieh correspoud with the figures in the Kmiiiuder, are to be sought 
in tho alpholwtical Miuare. 

Tha cipher numbers ant sometimes written, sometimes called 
aloud, sometimes communicated by waving tliu hand or alternately 
(hmvlng and concealing a liglit. If a prlsonnr lias access to a win- 
dow, com muni cation a can thus be carried on with penmns at a di*- 
lanCR— with friends iiiitsidB. or with other jirisonurs. 

All ot which HUKgeala the cjUiwlion, does isolatiun i»olal«7 
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If the separate system has not proved as successful as 
was hoped, the same may be said of the Auburn system 
also. In most American prisons the rule of strict 
silence is not only not enforced, but no attempt is made 
to enforce it. Congregate prisons are, nevertheless, 
popular, largely because the employment of prisoners 
in shops, in connection with machinery operated by 
steam, renders their labor more profitable, whether 
they are at work upon contract or on public account. 
The reformatory influence of labor is perhaps less, 
where its primary purpose is the profit to be derived 
from it; and the presence of a prison contractor, while 
it relieves the warden of a responsibility always burden- 
some, to which he may moreover, be unequal, and while 
it is recommended by its greater certainty to save to the 
State a part, if not the whole, of the cost of maintenance 
of the prison, is yet an obstacle in many ways to the 
establishment of a reformatory discipline. The refor- 
matory end in view in the creation of the penitentiary 
system, has, through the growth of a disposition to con- 
nect our prisons with the political machinery of elec- 
tions, been measurably lost sight of; though it has 
been made more prominent, since the organization of 
the National Prison Association and the holding of 
annual Prison Congresses. 

The real test of tlie excellence of a prison system is 
its adaptation to develop in its subjects the power of 
self-control. Like the lunatic and the idiot, the crimi- 
nal, if he ever had normal power of self-control, has 
lost it by disease or disuse. It is therefore not only 
necessary to restore or to create it, but to demonstrate 
the precise degree to which it has been developed. This 
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the Pennsylvania system does not do, since it sedulously 
guards its subject from external temptation. Neither 
does the Auburn system accomplish this end ; for it is 
not enough to know by observation how a man will act 
in prison imder guidance and I'estraint, but we need also, 
before releasing the grdsp of the law upon him, to know 
how he will act when the restraints of prison life are 
removed. A new system has therefore been evolved 
out of the failure of these two, as they were evolved 
out of the failures which preceded them. 

The general influence which gave rise to the new or 
graded system may bo traced to Australia, as will be 
shown in the next chapter. 
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CHAPTER IX. 
TRANSPORTATION AND THB PENITENTIARY SYSTEM. 

The provision of Magna Charta which protects Eng- 
lishmen from compulsory exile was evaded, before the 
abolition of the right of sanctuary, by the offer, in 
certain cases, of a free pardon to criminals, on condi- 
tion of their abjuring the realm, and by threatening 
them with hanging, should they ever return. A statute 
passed in the thirty-fifth year of Eliziibeth authorized 
the administration of the oath of abjuration to Roman 
Catholics and to Protestant dissenters ; in 159G, by a 
similar act, rogues and vagabonds were given the same 
privilege of voluntarily leaving the country for their 
country's good. Abjuration and the right of sanctuary 
were abolished under James I. The Act 18, Charles II., 
c. 3, authorized the transportation "to any of his Maj- 
esty's dominions in North .America" of felons under 
sentence of death : they were given their choice be- 
tween hanging and transportation, so that the latter 
was in effect a conditional pardon. In 1718, by Act 4, 
George I., c. 2, the penalty (or privilege) of transporta^ 
tion was extended to all felons sentenced to a tenii of 
imprisonment not less than three years ; to return prior 
to the expiration of sentence was an offence punishable 
by death. Contracts were made with private persons to 
convey the transported across the sea ; the contractors 
and their assigns were given the right to their labor 
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during ihe term of seuterme, whitrli they sold to tlie 
criminal himself or to hiit colonial purchaser. Some- 
times he was released before he passed the moutli of 
the river Thames ; oftener, on his arrival in Jamaica, 
Barbadoes, Maryland, or elsewhere on the American 
coast For a time, four or live hundred were shipped to 
Maryland annually; others were sent to Virginia. The 
planters bought them. In effect, they were slaves, for 
a term of years ; aiid the traffic in convicts was a form 
of competition with the Afrier.n slave-tnule. Reputable 
American colonists freely expresseil their disgust with 
tho system, but it suited the Mother Country, and the 
practice only ceased with the War of the American 
Revolution. When this outlet for English rogues was 
forcibly stopped, the niiml>er of convicts in England in- 
creased so rapidly as to constitute for twelve years a 
serious embarrassment to the Government, which luul 
not priaons enough to hold thera. The surplus convict 

[ jMjpulatiou was therefore confined in hulks, of which 
more will be said by and by. Not knowing what to do, 
the Government made an effort to establish a penal 
colony at Sierra Leone. In consequence of the mor- 
tality resulting froia the intense heat, this experiment 
proved a failure and had to be abandoned. Thus the 
American War was the unexpected occasion of the* 

I birth of tho penitentiary system, and of modern prison' 
imi, as the sequence of the discussion in England to' 

I which tho embarrassments growing out of that war gave' 
rise. 

The voyages of Captain Cook, in 1770, 1773 and 
1777 {in all of which he visiteil Australia, formerly 
Killoii New Holland), attracted the attention of the Kng- 
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lish Government to that quarter of the globe. 

was distracted by the events which preceded the FrencJb 

Kevolution, and had its eyes turned elsewhere. 

land profited by this cii-cum stance, and took possession I 

of a now world. 

By an order in council, dated Dec. 6, 1786, Com mo- J 
dore Alfred Phillip was appointed Governor of Newj 
South Wales. Eleven vessels, two of them ships of 
war, were loaded with seven hundred and fifty-seven 
fonvictB (part of whom were women), a limited num- 
ber of troops, provisions and other necessaries, and 
tinaliy set sail from Spithead for Australia, May IS^.j 
1787. J 

The voyage lasted eight long montlia ; the emigrants 
disembarked January 18, 1788, at Botany Bay — a ridi- 
culous misnomer, since the place proved to be a desert. 
Leaving there a few of the sick, Commodore Phillip 
pushed toward the north and landed, a week later, at 
Port Jackson, where the foundations were laid of the 
now flourishing city of Sydney. Eleven of the colonists, 
with their wives, under the guard of two soldiers, settled ■ 
on Norfolk Island, a veritable Eden, afterward famoasJ 
as a bell on earth. 

By the close of the year, the provisions < 
began to fail ; no fresh supplies were received from t 
Mother Couutry; scurvy broke out; and the settler^ 
suifered both from tauiine and pestilence. Even ' 
natives were afflicted with small-pox, a disease of whid 
they had previously no knowledge, but which the Etigj 
lish attributed to contagion from a French sailor. 
the other troubles of the colonists were added hostilitiaj 
on the part of the aborigines. Withiu twenty luontl 
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of llie first hmdiiig, out of eight or nine liuridred souls, 
i hmidi-ed aud fifteen were already dead. No relief 
came until the third of June, 1790, when a vessel ar- 
rived, with some provisions and a cargo of women, 
which was soon followed by two more ; but several 
vessels with supplies were lost at sea. 

The task assigned to Commodore Phillip was no easy 
one. He set himself with all his might to organize an 
element of honesty in the midst of abounding rascality 
and profligacy, and to teach his men to become self- 
supporting, as well as in a degree self-governing. Hia 
authority was greatly augmented by the bestowal upon 
him by the Crown of the right of conditional pardon. 
But the moment arrived, when the terms of sentence of 
the transporteii convicts begau to expire ; a terrible 
moment for him and for Uie colony. There was nothing 
for them to do, and no place to which they could go. 
He offered them concessions of land, employment, gov- 
ernment aid, and warueil them that the alternative 
would be a return to England at their own cost. The 
majority spurned his offers. He could neither imprison 
them, nor attach them to the soil as free men. They 
returneil home .is best they could, as seamen before the 
mast or as stowaways ; any way to get back to their 
former haunts, and there resume a life of crime. To 
add to his perplexities, many unconvicted emigrants 
(chiefly Irish) arrived in search of an easy fortune in 
the new Eldorado, as they supposed it to be, most of 
whom landed in a state of destitution. A glamour of 
romance surrounded new countries, a century ago, which 
W.18 enhanced liy such books as Paul and Virginia, 
that idyl of love and innocence in the tropics. Then 
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he had tremendous difficulties to encounter, in conse- 
quence of the overwhelming preponderance of the male 
sex. With the dawn of commerce, ardent spirits were 
smuggled into the settlement ; enforced abstinence had 
aggravated the appetite for drink; what could one ex- 
pect? In short, by the end of 1792, Commodore Phillip 
was exhausted, and he applied to be relieved of a respon- 
sibility which was beyond the powers of any living man. 

He was succeeded, provisionally, for a year and a half, 
by Major Grose, the Lieutenant Governor, under whom 
originated the system of hiring convicts to free colonists, 
ulso the breeding of live stock; the latter was largely 
due to the exertions of an officer named Mc Arthur. 

The Government then sent out Captain Hunter. 
When he arrived, the most flourishing business in the 
colony was the distillation and sale of liquor, which 
could not be su pressed ; it was therefore authorized and 
the privilege conferred upon favored individuals. The 
convicts had, too, in some unknown way, managed to 
arm themselves, but were held in check by an armed 
police composed of convicts who were well disposed. A 
census, taken September 1, 1796, showed that there were 
then 361 self-supporting convicts, 3,638 who were not 
self-sustaining, and that nearly a thousand of the more 
turbulent and dangerous were on Norfolk Island. The 
fact that convicts will not become colonists, until all 
hope of a return to the land from which they came is 
extinguished within them, became more and more evi- 
dent ; and the presence of those whose terms of sentence 
had expired, besides being a pecuniary burden, was a 
constant menace to social order and security. By the 
year 1800, the necessity for a prison was so urgent, that 
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private and voluutary subscriptions of money were 
freely maile, to defray the coat of its construction. 

Captain King, the Commandant of Korfolk Island, 
followed Captain Hunter. One of his first acts was to 
found an orphan asylum for girls, eighteen miles from 
Sydney, who were there to be trained for wives, married 
off, and provided with homesteads at the public exftense. 
In 1804, he started a settlement, under Colonel Collins 
(in Van Diemen's Land, now Tasmania, then recently 
discovered), and founded Hobart Town. Norfolk Island 
ha^l become such a nest of brigands, that an attempt 
was made to break it up, by the offer of free ti'anspor- 
tation to the new penal colony, and a double concession 
of land; but the majority preferred to remain where they 
were. 

Captain BHgh, who succeeded King in 1806, was a 
tyrant; the colony rose against hita and held him a 
prisoner in his own house, until he could be sent to 
England. 

Colonel Macquarie, the next Gtovernor, was an able 
and popular ruler, who began his admin iatratiou by 
appointing an ex-convict to a seat upon the bench. The 
number of convicts who had then been transported to 
Australia, during the twenty years which had elapsed 
since the landing of Commodore Phillip, was i:t,000 
men and 3,265 women, of whom about 5,500 had died, 
leaving a population of 10,000 or more. The number of 
children born to .them was about 0,000. Mai'quarie 
founded a bank. He secured gratuitous passage from 
England of the families of convicts, and the sending 
of young girls who professed penitence fi'oin femide 
L reformatoriea at home ta be married in Auatialia. Uis 
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reign lasted for twelve years, but it was embittered 
by attacks made upon him in Parliament, which led 
to an investigation, resulting in nothing except the 
division of Australian society into two hostile factions, 
the " emancipists " and the " exclusionists " : the former 
wished to give the convicts a voice in the Government, 
but the latter were radically opposed to convict colo- 
nies. 

This division of feeling, which was very marked 
under General Brisbane, was the first symptom of the 
ultimate failure of the entire system. The adaptation 
of Australia to sheep husbandry and the growing of 
wool attracted English free settlers. Brisbane, by con- 
cessions in land, induced them to assume the charge 
and maintenance of convicts, and this gave rise to the 
troublesome and dangerous system of assignments, which 
closely resembled the lessee system now in vogue in 
some of the Southern states of the American Union. It 
was the cause of immense irritation in the colonies. 
The parties assigned to a planter were known as a 
" clearing gang." The money paid for their labor was 
paid to the Government. Since a higher price could be 
obtained for the better class of convicts as mechanics, 
only the worst of them went to the clearings and the 
sheep farms. Without following the history of the suc- 
cessive colonial administrations in detail, it is enough to 
say that in 1837, at a time when the English Govern- 
ment was in love with a novelty recently imported from 
America — the cellular or separate system of imprison- 
ment, a select Parliamentary Committee, which included 
Lord John Russell and Sir Robert Peel, was appointed 
to inquire into the justice of the complaints made by 
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tLe culoiiista. The upshot of this investigation was the 
adoiitiuii of a new system, that of probation. 

At first, the period of probation was served in Aus- 
tralia. The convict, on his arrival, was placed in a 
probation gang, and employed in felling timber or in 
other public work. Theae gangs worked iu chains, lived 
in barracks, and moved about from place to place. From 
tlie probation gang the prisoner rose by good conduct 
to a state of comparative freedom, in which he worked 
for private individual.s, but the Government appropriated 
the money paid fur hia services. In Van Dienieu's 
Land, there were three grades or classes of convicts, 
lictween the prnl>atiun gang and conditional liberation 
on ticket-of-leave ; and each jtriaoner passed through all 
of tliera in succession. The tick et-of -leave was followed 
by a complete pardon, but, by the Act of 1847, the term 
of probation was ordered to l)e served in England ; at 
its expiration, the criminal was trausportcd ; on his 
arrival in Australia, he was given a licketof-leave and 
was at liberty to hire himself to a free settler. Thus 
for assignment was substituted freedom of contract 

It would be foreign to our immediate purpose, to 
trace the history of Australian transportation farther 
than is necessary to ahow its connection with the devel- 
opment of the prison system, first in England, then in 
Ireland, and at last in the United Stsites. The experi- 
ment finally broke down, aa it was inevitable from the 
begimiing that it would. The difficulties in the way of 
suc-cess were chiefly three : (1) the inequality of the 
sexes; (2) the want of work for discharged prisoners 
in an unsettled coiuitry, where there are no employers ; 
and (.t) the disaeiisiona which arnae, aft«r the advent of 
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innocent settlers in numbers sufficient to enable them to 
demand that no more convicts be sent into the country. 
Besides, the accompaniments of this form of punishment 
were truly horrible. On the convict ships, the discipline 
was much the same as upon a slaver ; men and women, 
separately chained in pairs, were imprisbned in the 
hold, where blasphemy and obscenity reigned, with little 
or no effort to put a stop to them. Ship-fever was 
common and fatal ; in a ship which sailed in 1799, with 
three hundred convicts, one hundred and one died on 
the voyage. On land, the difficulty of enforcing disci- 
pline was the occasion of great brutality; the main reli- 
ance for order was the lash, and in 1838, with 16,000 con- 
victs, the number of floggings administered was 160,000, 
or an average of ten to each man. From 1793 to 1836, 
the death-rate among the transported was forty per 
cent, but among the free colonists only five per cent.^ 

Transportation to New South Wales was suspended 
in 1840. Mr. Gladstone suspended all trans jjortation, 
during 1847 and part of 1848. Just at this crisis, gold 
was discovered, in 1850, in Kew South Wales and Vic- 
toria. The Government had agreed to send out as many 
free colonists as convicts. Western Australia had been 

1 " Sir William Moleswortira committee of 18:^7-8, after a laborious 
investigation, concluded their report by condemning the punishment 
of transportation, as being unequal, without terror to the criminal 
cli\.ss, corrupting to both convicts and colonists, and extravagant in 
point of expense. This committee recommended the institution of 
penitentiaries, at home and abroad, in place of it. These resolutions, 
together with the report of the Duke of Richmond's committee in the 
preceding year, produced a gr<i:it efT(;ct upon public opinion, and the 
whole subject came seriously under the consideration of the Govern- 
ment." — Sir Joshua Jebb, at the Social Science Congress, London, 
18(32. 
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ei-ected luto a new peoal colony ; but the free colonists 
were flocking to the gold fields. With the passage of 
the Act of 1857, the word ti-ansportation disappeared 
from the statutes. The thing itself lasted, under the 
name of probation, until 1867, when the last shipload 
of convicts sailed for the antipodes, thus bringing to an 
end an experiment which lasted for precisely eighty 
years, and had at last to be abandoned.* 

A word in passing as to French and Russian trans- 
portation will divert us but a moment from the course 
of the argument. 

France mai.le an unsucr^essfnl attempt to establish 
transportation, about a hundred years ago. By a provis- 
ion of the penal code of Vi'il, criminals convicted a 
second time were ordered to be transported for life. 
By an act of the 24th Vend^niiaire, in the year II., the 
Convention extended this order to include vagrants; and 
by the law of the 11th Brumaire, in the same year, the 
island of Madagascar was designated as the site of the 
proposed penal colony. The naval war between France 
and England prevented the execution of this design. In 
1810, the project having remained in abeyance, the Code 

■ The ooiivkt life ot Australia ami t)ie effect of tho bnitalUlcs 
pnctlaed l>y Bonie of tliose to whom [lie admin istraliuii of the trau»- 
jiorlatloii ayBtem wua llmre coufldBd are well deScrilNHl iu a work (it 
Action, "For the Term of hii Natural Llfo.*' by Marciis Clnrkc, 
vliicli ocouples in Auitrallui literature a place ■onicwiiiit aiialogoiiH 
to IliBt ot " Unale Tom's Cabin" In our owu. It lias been itrania- 
tizwl, and the play founilcd upon it Is a stock plw.'e. nrblcb can bo 
put opnu tho llbard* at Sydney in any dull Iheatricul Beowin. Tlie 
wartl«n of an Ain«ricau pemtetitlary, attar r«aill>i)C this iiovbI. pui^ 
chaseil a iiiinilHr ol coiiiea for t)ie prison library, witli the double 
motire. as may be auppowil. nt eoDtnuiing lii* own mild but Dnn 

Eiplliie wilb a hnnher s^^lem, ntid of (-xplBlnhig bin niotlva III 



172 PUNISHMENT AND REFORMATION. 

Napoleon abrogated the former code and so put an end 
to the project. In 1851, it was revived, during the reign 
of terror that succeeded the coup d^etat of December 2, 
and by an unconstitutional ministerial decree, transportar 
tion was established. The decree named Guiana and Al- 
giers as colonies to which prisoners might be sent ; but it 
was modified, the year following, so as to apply only to 
Guiana. In May, 1854, an act legalizing transportation 
was passed, and this penalty was substituted for hard 
labor in the hagnes, which were suppressed, though that 
at Toulon continued to exist, until nearly twenty years 
later, as a dejwt for convicts awaiting passage across 
the sea. New Caledonia, an island in the South Pacific 
Ocean, about seven hundred miles east of Australia, was 
made a penal colony in 1803, at first merely as an ex- 
periment. Guiana and New Caledonia are now the only 
French ])enal settlements, though some military prisoners 
are still sent to Algiers. 

The history of the attempt to colonize Guiana is inex- 
pressibly sad. The country lies too near the equator, to 
be inhabited by Europeans ; the coast is marshy, the 
temperature always high, and rain falls one hundred 
and eighty days in the year. It is devastated by yellow 
fever (which is said, however, not to be epidemic), by 
marsh fevers, by dysentery, and by a fatal anaemia. In 
face of the depressing climate, marriages tend to become 
sterile. Count d'Haussonville has reported that, during 
the first period in the history of this colony, the average 
mortality was twenty-five per cent, and at some places it 
reached thirty-two per cent. In consequence of the ter- 
rible mortality, the Government, in 18(57, relinquished 
the purpose to send European convi(;ts thither, and 



TliANSPOIl TA TlO.y. 



173 



s now reserved for negro convicts si'iituitced liy 
the courts of Oiiiaiia, Martinique aud Guadeloupe, ami 
for Arabs shipped from Algiers. 

The first sliipload of two hundred and fifty convicts 
sailed from Toulon for New Caledonia, Jan. 2, 1864, 
and anived in the roadsteuil of Noumea on the Dili of 
May, after a voyage lasting a little more than three 
months. Noumt^a is the seat of government. The 
prisoners are divided iiito four grades. They <ligein- 
bark on the island of Nou, which presents from the 
water the appearance of a great manufat^tiiring establish- 
ment, with its workshops, its tall chimney, and its 
prison barracks, built of stoite, in which the men sleep, 
in groups of fifty to esteh barrack. Tlie most incor- 
rigible are here. The uiorat atmosphere of this island 
is identical with that of tlie old liagne at Toulon, of un- 
savory memory, which has in effect been remove<l 
bodily to Oceanica. From Nou thoy are conveyed by 
the ■■ penitentiary flotilla," — a tow of barges drawn by 
a wheezy steam-launch, — to Noumf?*, which is abeauti- 
fill port, but destitute of easy means of entry, without 
wharves or lighthouses, much less fortifications, the 
streets of which are said to be ojfen ditches. From 
Noumea they are sent to the camp of Montravel, and 
given a ten days' ri-st froiti the fatigue of the voyage. 
Theuce they are distributed to various points to work ; 
only, as M. Denis, formerly assistant director of the 
colony, dryly remarks, they need not work unless they 
choose, for they cannot bo punished for not working. 
The lighter punishments they do not fear; and al- 
though the law authorizes their confinement in a dun- 
geon, the an-hitect of the prison quarters on the island 
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of Nou kindly omitted to provide any dungeon. Xew ] 
Caledonia consists of a wooded mouDtain range, of vol- 
canic origin, ]>u8hing its head above the level of the s 
to a height, in some places, of eight thousand feet. 
The greater part of the surface is rocky ; here and 
tliere are plateaus of rock covered with a few inches of 
Boil. The celebrated farm of Bourail, the pride of the 
colony, produced, in 1880, with three hundred farm 
hands and one hundred factory hands three and 
half tons of sugar, white the annual product of the 
farm of Koe brings forty thousand dollars iess thaa 
its cost. 

French transportation is sustained by two powerful 
motives, the desire to be rid of dangerous cnmiuala, 
and the wish to found colonies. But the ditticultieg 
encountered have proved to be the same as in Australia, 
with some others superadded. There is the initial 
difficulty of determining what class of criminals shall be 
transported, and at what stage of their punishment and 
for how long a period. Then arise legal questions as to 
the character of this penalty. What is it? an original 
sentence, a supplemental sentence, or a commutation 
sentence ? If transportation is to follow imprisonment, 
wliere shall the preliminary term of incarceration be 
served ? In the colony or in the Mother Country ? 
Another vexed question. There is also the difficulty of 
supervision of criminals at so great a distance from the 
home office, to say nothing of the increased expense of 
maintaining and guarding them. How are they to be 
prevented from escaping and returning home, or from 
leading the life of outlaws in the uninhabited portions 
of the colony ? Either the convicts must be surrounded 
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by free population made up of honest oiiiigrauts, whicli 
will in time absorb them, and these honest citizens reljfl 
against the practice of thrusting uiwu them convicts as 
associates ; or, if not so surrounded, the convict popula- 
tion preys upon itself and becomes a moral cesspool. 
In the absence of free settlers, the Government is put tg 
great expense for llie repression of crime and the relief 
of destitution among the transports whose term of ser- 
vice has expired. 

The earliest mention of transportation in the penal 
laws of Russia was in IMS, when it was regarded less 
as a punishment than as a nieans of getting rid of crip- 
pled and mutilated criminals. Mr. George Kennan 
says : — 

"The amelioration, however, of the Riusian crlmlnnl onde, 
which began in the latter part oF the sevenleenth ctnturj', and 
the progressive development of Siberia itself gradually bruu);ht 
about a change in the view taken of Siberian exile. Instead of 
regarding it, as before, as a means of getting rid of disAbled trlmi- 
nais, the (iovemment Itegnn to look upon it as a meniis of |Hipii- 
latiiig and developing a new aud promising part of iu Asiatic 
territory." 

And again : — 

" In the elgbtiH^nlh Mntnry, the ^ent mineral anil agricnltmul 
r««ourcm of Siberia l>egaD to attract to it the serious awl earnest 
attention of the Ituasian Oovernmenl. Tlie discovery of the 
DaurBkl silver mine«, ami the rich mines of Nertchlnsk in the ter- 
ritory of the Trans-Baikal, created a sudden demand for lalKir, 
whtrb led the Government to promulgate a new wrics of iikaira 
providing for the transportation thither of convicts from the Kub- 
sian prisons. In ITS^, permission was given to all Individuals and 
cor|iorBtioiis owning serfs. U> hand the lattwr over lo tlie Iwal au- 
thorities for banislimenl to Siberia, whenever tliry thougiit Ibry 
liad );ood reason for so doing. With Ihe abolir.i'in »f •.'.ifilwl I 
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ishment in 1753, all criminals that, under the old law, would have 
been put to death, were condemned to perpetual exile in Siberia, 
with hard labor. '^ 

The exiles may be divided into three groups: (1) 
those sentenced by a court, of whom nearly all are 
criminals, who must remain in Siberia for life; (2) 
those banished by administrative process, without trial ; 
(3) voluntary exiles, comprising members of the families 
of the banished. Of those banished by order of the 
Minister of the Interior, two-thirds are sent away at the 
request of the mir or village community to which they 
belong, and are simply vagabonds or discharged misde- 
meanants. The political prisoners, of whom the number 
exiled annually is almost insignificant, are not separated 
from the rest, in the above classification. 

Mr. I)e Windt says ; — 

*' There are two kinds of criminal prisoners in Siberia, namely, 
those who have forfeited all civil rights, and those who, though 
undergoing long terms of penal servitude, have retainetl them. 
An exile of the first category is, from the date of his sentence, 
practically dead to the world. lie can never hope to return to 
Europe, his property goes to his heirs, he loses everything he has, 
even to his wife and name ; for the former is at liberty to remarry, 
w^hile the latter, as a legal signature, is worthless. This class is 
distinguished by the head being half-shaven. The second-grade 
convicts lose no family or property rights, but are destined, their 
imprisonment over, for colonization. Of this class, many find 
their way back to European Russia, and the majority serve but a 
short term of penal servitude, though their sentence be a severe 
one. If well comlucted, they are generally i)ermitted to live out- 
side the prison with their families, earning their own livelihoo<l, 
but devoting a portion of their time to Government work. Many 
of the women become domestic servants." 

The number banished each year, which usprl to aver- 
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age about cif,'liteen tliousaiid, has declmed of lute, and is 
now less than fifteen thousand. Many ameliorations in 
the lot of tlie exiles have also been brought about. The 
following account of the route by which they arrive at 
their destination is taken from De Windt : — 

"TlieGreul Forwarding Prison of Moscow foniM the remlcuvDUS 
whenre, In summer, g»iig3 o( ahouL seven humlreil txUea each are 
dtispaU-'heii two or tlireit time* a week by rail to Nijni-^fov^oroi], 
Here lliey are embarked npon prison barges and towed by steamer 
to I'enu. From rerui well-apiwliited anil specially built railway 

rs convey them across the Ourats t mountains only in name) to 
Tiunii^n, and from Tiumcii a river journey of about nine days 
(ui>on similar barftiS to tliose aforementioned) lauds tlicm at 
Tomsk. At Tomsk the march {for those sentenced to remote 
districts) commences. Many, however, convicted of minor of- 
fences, are landed at Tobolsk, Sourgout, or other settlements far 
nearer Europi-. From Tomsk the great post road (the only one) 
leails to Irkiilak. Two days l>eyond the latter city lies Lake 
Balkiil, across which prlsoucrs are conveyed In large wooden 
bulks, towed, as on tlic Obi, by cargo steamers. The post road 
Is then taken once more, and three or tour weeks later, according 
to circumstances, the mlnc» of Siberia (Knniaml Xertehln»k)are 
reached. The voyage from Moscow to the latter la u.<mHlly made 
bjr ordinary travellers in a little under Itiree montlis; but the 
Ume varies eonsldcrabl; with prison convoys, who may be de- 
tained by sickness, lluods. Impassable rivers, etc. No travelling 
la done in winter." 

The road is lined with stations ealletl rtiipim, built ot 
logs or of ptank, for the aci^ouiiuodatioii uf [irisoiieni mi 
route. They have large chaniliers with double rows of 
sleeping platforms through the c«ntre of e,-ich, and 
closely resemble the barracks' in which leased [iris- 

t " In Mr. George Konnan's celebrated papers npoii thp Russian 
exllo system, be full; describes the ' tamrrtu ' or rall-honv* in nso 
in Siberia, and hisaniclL'6aroaccuui|>BUicid by nunn'tous illuMruliuiia. 
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oners are so often housed in the Southern States of J 
the American Union. They are not large enough to ' 
furnish proper care of so many convicts as frequently 1 
occupy them for the night, and are at times hadly ovet^ ] 
crowded. It is easy to believe that their sanitary c 
dition is not always satisfactory. 

The evils of the exile system are well known to tlie ] 
Russian officials and have l>een freely commented upon [ 
by them. Count Sollohub declared liimself " an iraplao- I 
able enemy of transportation," and said that in Siberia \ 
"recidivism exists perpetually, on a colossal scale 
waa his intention to have given to the public the official 1 
information in his possession upon this subject; but thfl 
time never came, when he thought it expedient to carry J 
out this purpose. The report of Govern or- General Anu- 
chin to the Emperor, in 1880, on the state of affairs ] 
in Eastern Siberia, as quoted by Mr. Kennan, prove 
that the Australian experience has been partially dupli- 1 
cated there, Russian convicts are sentenced to im* 
priaonment with hard labor, or to forced colonization 1 
without labor. The latter are, upon their arrival at ths-J 
place of tJieir enrolment, given their entire freedom a 
expected to maintain themselves. 

I nil! venture the aBiertioii tbat. 1( anr Flortdlan convict was sho 
Uiese pivlares williout tliu aocoinpiuiyiiii; text, Le noulil be prej«red 1 
to swear that they wen) ruliiB of the ciuup jti lliis State. It 
merely a slight reaemblanca, nor even » marked resembl&nae, but fbt j 
two ue BlHiolutely identical in every easeiitial detail. The urn 
ferenRD is tliat there in no building-obaiii luod In the Siberiftn coU- I 
liouws, the prisonere being given the liberty of the room, after th^ I 
are locked in. Tho sleepirie platforms, mlled 'nana' in ItuAsia, f 
■11(1 tliOBC In UM< here are exactly alike; inch ncsnty BrrangetnenUi M' J 
exist for personal cle»ii1ltiess nre similar, und the gonfral arrangV' I 
nieiit and aonstnictiori of the building and the Htockade are Iho 
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" Ouly the least, spoiled part of them, and tliosv accustomed to 
work, establish tlieuuelves In the plaices to which they are as- 
algneil, or seek employ meat in the gold iilai-ers. The rest abaa- 
don their places of enrolmcut and waoder ttlraut the country, 
giving themselves up to lazincM, anil imposing tliemselves as a 
heavy burden ujion the luteal iiupulntlou, al whose expense they 
are fud. The luftuence of Ihesu exiles upon tlie people of the 
|^ounl^y is very pemiciouH, since they t^rry Into the villages and 
towns ihe seeds ot depravity. As the Siberian population grows 
more and more prosperous, It manifestly feels more and more the 
heavy burden of these criuilnal colonisiA, and submits to their 
presence only as to an evil th:it is Inevitable, protesting londly, 
however, In the meantime, against such an order of things." 

Two of the greatest difficulties experienced by the 
Government are the iniposaibility of adequate supervis- 
ion, so that at Kari very nearly ten per cent of the 
prisoners at work in the mines escaped iu one year, and 
the lack of sufficient fafiilitiea for the industrial employ- 
ment of convicts, so that more than half of them are idle. 

Since 1869, the island of Siighalin, in the gulf of Tar- 
tary, has been used as a penal colony. Prince Krjipot- 
kine describes it as a spot unsurpassed in desolation 
except by Nova Zembla and New Silicria. This island 

The luwcst order ot RusBian prisonvrs are fastened with stride and 
waist clialiis exactly like those used in Florida, and thorn is a coiiicl- 
dviioe of little details thai is perrerlly amaziiig to one (amlllar with 
both systems, Mr. Kennan sutes thai, wlirn be visited one of tlie 
kamariu. he was horrified to observe (hat the w hi lewiuh oil walls were 
stained a dusky red (or some distance above the slee)iit>|{ platliirius, 
and was told that tlie stain was made by tiiii prisuners, who crushed 
there the innumerable vermin lliat infested their beds. Mr. Kniiiinn 
liefd Milt have gone BO far awaj from lioiiie. In suiniuer lime these 
insect peats are almost iiiiposiilble to eiterminnle, and it takes only a 
few woiika tor the convicts at the camps to paint a dado un Ihe walls 
cxnollyslinilsrlo that which Mr. Kennan olmervt-d.'' — -'The Amnri- 
can Siberia," by J. C. Powell, Unplain ol the Florida Convict Camp. 
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is something less than seven hundred miles in length, 
and one hundred and fifty miles in extreme width, with 
coal mines and some arable land of poor quality. The 
aboriginal population, a tribe of savage hunters and 
fishermen, numbers five thousand. The country is 
"shrouded, summer and winter, by dense fogs, the 
sun is seldom seen, and even in the month of June 
snow lies upon the hills, and the ground is frozen 
two feet deep." To the extent that this barren re- 
gion is made a seat of penal servitude, Siberia will 
be freed from the presence of the undesirable class 
of colonists, but at what a cost to the victims of the 
hateful system ! 

Alaska has sometimes been talked about as a desir- 
able penal colony for the United States. But, apart 
from the warning contained in the experience of other 
nations, there are reasons founded in our political sys- 
tem why the establishment of such a colony would be 
impossible. In America crime is a local affair, since 
every State has its own code ; the only federal offences 
are offences against the Federal Government, or offences 
committed upon federal territory. The Federal Govern- 
ment would not have enough prisoners of its own to 
render it worth while to ti-ansport them, while the 
States have no jurisdiction over Alaska, and could not 
send their prisoners there, even if they wished. 

After this digression, we return to the question of 
the influence of Australian experience u^kju the course 
of prison evolution in England. 

When the American War of Independence closed the 
colonial outlet for felons (of whom Mr. Eden estimated 
that England sent abroad one thousand a year), l*arlia- 
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uif.ut, in 1779, directtHl thiit tlie rouiity Bridewells 
aiiould be enlarged, which, however, the hieal justieea 
iieglbcted to Jo, and proposed the erection of petiit«n- 
liurieH on tlie separate system, but with lalwr. As a i 
iiii'asuru of purely temiwrary relief, two old hulks at 
Wiiolwich were converted into prisons, though they 
were never so called, or treated as such in any statute ; 
other hulks were afterwards provideit, at other royal 
dtxikyards. These hulks were not adapted to oecupa- , 
tion by convicts, and they became not only death-traps, 
by reason of tlieir unsanitary condition and the preva- i 
leuce in them of typhus fever, hut cesspools of moral 
<^ont;^ion. They were leased out to a contrat^tor, at a 
fixed price jier lieaii for prisoners committed to them, 
and the contractor was made overseer, so that faia 
accountability must have been very slight, and the 
opportunity for abuses to grow up was proportionally 
great. The hulks were in use in England until 1857, 
and at (fil)niltar until 1875. 

In consequence of the inadequate accommodatiun 
which they supplied, the erection of Millbank prison, for 
twelve hundred prisoners, was determined ui»on in 1812.' 

' An Act aathorizlDg the caustnictiuii of > Panitentlary had been 
Agrned lo In 1TT9 <lll George III., c. 74); > site wiu pnrohaaed in Sp\t- 
tumber, 1TS2 ; but the Intention of the (iuTCmniQiit to found » iN)]oiij 
111 Buluny Ba; led to the luspeiuiloii of the project, until Mr. Beuthun 
camn forwanl with his Bcliema tot a I'aiioplioon. nhinh was infor- 
innll; HiiproTSd and an Art luiwed in ITIM (M Gvarga III., c. S4), uuder 
which flfly-tliree wres in Tothill Fiel.ls were oonveyed In ITBB to Mr. 
Ili-nthaw, and a coiitrat^l with blin dratted, wbivh was lortonatelj 
nevn slgneil. In 1810 Sir Sainut-I Roinill; rallml the nttention of the 
nouBo to the inaction ot the Government, Two more jreua elapnei] 
before the nnno.lmenl ot Kl lieat^ ITI,, providing for the erection of a 
roriitpnliarf f<ir the ('oiiiiUi'5 ol Luiidun and Mlddiesei on the Inud 
reaunvefud by Mr, Ilciitlinni Ui thi' Supervisors. 
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It was begun in 1813, opened in 1816, but not completed 
before 1821, and cost over $2,000,000. It contained 
provision both for separate and for associated treatment 
of convicts, in two stages, beginning with the solitary 
cell ; the second stage was abolished in 1832. Mill- 
bank, after the abolition of the hulks, was the depot 
from which convicts sentenced to transportation took 
their departure for Australia. It ceased to be a convict 
prison in 1886, and has since been destroyed. 

The report of Sir William Crawford on the penitenti- 
aries of the United States, made in August, 1834, led to 
the creation of the metropolitan prison at Pentonville, 
for five hundred prisoners. This was meant to be a 
model prison, on the separate system, with the refor- 
mation of offenders as its avowed aim. It was begun 
April 10, 1842, and in its construction the radiating 
plan of the Eastern Penitentiary at Pliiladelphia was 
followed. The hulks and Millbank had been used as 
substitutes for transportation ; Pentonville was meant 
to be a preparation for transportation. 

At this time, two distinct stages of punishment were 
recognized, namely : eighteen months of separate con- 
finement at Pentonville, followed by exile to Australia. 
Tickets*of-leave were not granted in England, but could 
be granted in the colony. Eighteen months was found 
to be too long a term of isolation, and the time was sulv 
sequently reduced to nine months ; afterward, an inter- 
mediate stage of imprisonment was introduced, which 
was served in a different prison, organized on the prin- 
ciple of separation by night and associated labor by day, 
on the Auburn plan ; and transportation with a ticket-of- 
leave was made a reward for good conduct in the prison. 
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Penal SGrvitude, establUhed in 1S47, as ii ]ii'Oijariitiijn 
fur t.ranspurtutiou, was, in 1857, when trail sjior tat ioa 
was by law formally abamloiied aa a punishmeiit, made 
ii substitute fur it. Then began the ercctiou of great 
public works prisons. Portland was opened in 1S47, 
Dartmoor in 1850, and to these have now been added 
Chatham and Portsmouth, where convicts are employed 
iii enlarging the docks. The original theory of English 
criminal law was that, of all secondary punishments 
(by which are meant punishments not capital), transpor- 
tation was the most severe; but it came to be believed 
that servitude in a public works prison was more severe 
than transportation, as is proved by the fact that four 
years in such a prison was made the equivalent of seven 
years' service in Australia. 

So iiiueli for the English prisons. The necessity for 
building prisons in England would have been avoided, if 
the jwople, first of the United States and then of Aus- 
tralia, bud not absolutely refusetl in allow the de]M>rta- 
tion of convicted felons to those countries. 

The next point to be considered is the reaction of 
Australian nietliods of dealing with convicts upon the 
prison system at home. Commodore Phillip, as has 
been shown, was given the right of conditional pardon, 
as Governor of the Colony. The lack of any prison 
structure made it necessary to work the men in gangs ; 
hence arose the system of progressive classification, 
which was developed in Australia to a high degree of 
perfection. The linal stage of penal servitude was that 
of conditional lilieration on a tieket-of-leave, which was 
an Australian invention. The effect upon English crim- 
inal legislation is very iipinteiit. The Act of 1847 ere- 
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ated four stages of imprisonment, namely ; (1) cellular 
confinement in complete isolation, not exeeeding nine 
months ; (2) probation, in England, in a pnlilic works 
prison ; (3) transportation to Australia, with a ticket-of- 
leave or the promise of one ujwn arrival; (4) absolute 
liberation, at a period' to be determined by the amount 
earned by the convict while on tii-ket-of -leave. Thus 
transportation, which had at first been considered the 
most dreadful of punishments except that of death, 
came to be reganled aa a reward for good contluct while 
in prison. The period of probation in public works 
prisons was given the title of penal servitude, which is 
equivalent to the French truvaux forvd* or the American 
"iuipriwmment at hard lalwr." At Portland, prisoners 
were divided into several classes, distinguished by dif- 
ferent dress, and promotion from one to another was 
earned by good conduct. The labor, which was in the 
open air, was in common. Here we have many of the 
characteristic features <if the gratled prisons of onr own 
day, liarring that of marks, which was also an Australian 
invention, the history of which must now be recounted. 
Norfolk Island, fonr miles long by three miles in 
width, was the principal penal settlement, to which the 
worst convicts were sent. Of about fifteen hundred on 
the island, probably two-thirds had been "doubly con- 
victed," that is, convicted in Australia of some criminal 
offence there committed, while under sentence of trans- 
portation. In point of natural beauty, the island was 
a Paradise, but the conduct of the men banished to it 
was indescribably l)ad ; thoy were given up to murder 
and all unnatural crimes. Upm one occasion, a witness 
in a murder trial professed to have scon so many 
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murders on the island, that he coulil not rememltcr the 
one ill question; he said that he had seen men "cut up 
like hogs by a butcher." The punialinients were so 
severe, that men would sometiinea commit murder, for 
the sake of beiug transferred to Sydney, for trial, in the 
hope that the chanee might present itself of escape on 
the voyage, or that the witnesses might so escape. 
It was not uncommon for small parties to escaiw to the 
woo<ia; and once a number of prisoners, who had so 
effectually hidden themselves as to be indiscovenible, on 
being reduced to starvation, ate sis of their comra^les, 
rather than return and give themselves up. Itfutiniea 
were frequent. It wa-s testifieil before the Parliamen- 
tary Committee that, after one of these mutinies, seven 
men aeutenced to death, on account of their part in it, 
dropped upon their knees and thanked God that they 
were at la^t to be delivered from the sufferings of life 
on Norfolk Island. 

Hither, in 1840, came, as superintendent. Captain 
Alexander Maconochie, of the Itoyal Navy. In Van 
Diemen's I.and, acconling to his own sworn statement, 
he "liad witnessed the dreadful state of depravity in 
which the men in the public gangs were gunk," and the 
iilea occurred to him, that " it arose from the state of 
slavery to which they were reduced," which led him to 
" think of the expedient of marks as a form of wages, by 
which the state of slavery might be obviated, and still 
the act of piuiishment not lost" This plan of managing 
prisoners had l>een brought by him to the notice of the 
Transi>ortation Committee of the House of Commons, in 
1837. 

The first voice raised against time sentences was that 
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of Arclibisho]> Whately, of Diililiu, iti ls;iL*, who sug- 
gested that the convict, icBtead of being imprisoned for 
a certain length of time, should be sentenced to perform 
a certain amount of work ; he would substitute, for time 
sentences, labor sentences, in the belief that the change 
would be an improvement.' Whether the writings of 
Whately had fallen under Macon ochie's eye is not 
known ; hut his suggestion was in the same direction. 
Maconochie proposed to the Committee " that the du- 
ration of sentences be measured by labor and good con- 
duct, with a minimum of time but no maximum; that the 
labor thus required, being represented by marks, a cer- 
tain number of these, proportioned to the original offence, 

I " The plan whichi as far as I am compeU'til M Ju[lii:p, soeniK U 
me, nil tlie whole, to pn>iti)ae tli« mint fatnnibly, in lliat wlilcli !■ 
■nggestetl )ii tlie Loiulon ReHete, but which lias not, Ihat I knnw of, 
beon hitherto anywhere trivJ ; vli., tliat of reqnlrini;, nf bucIi crtmiiinli 
«s are BeiitcnoiKl to hard labor, a eertain airumiit o/work : oompelliiig 
tbem inileed to n certain niodcntte qoantitj of ilally Inbnr, but [wf- 
mitUiiK tham to eicecil this aa mueli u they plense ; ruiil thuH to 
■horteii the term ot tlieir liiipriBOtmieiit, hy ncromiiliBhlng tlie total 
amouni ot their tosh in a Ii'im time tlian Hint to wlilcli tliej liiul Iweu 
■enlenml. I woalJ also allow tlieiu. for a certain portion of the work 
done, a payment in money : not to be oipended during their continu- 
ance in priBoti, bnt to be paiil over to tbem at their disclmrge ; to that 
tliey alioulil never b« tunial looee into llie world entirely destitnte. 
Inatewl of being Honl*nc«l to confinement (or a fixed lime, they 
should be sentenced to earn , at a certain BpcrlGed employment, tmch a 
■nm of money ui may be judged Bnfflclent to preserve them, on their 
release, from the proBiare of Imniedlato dlRlrass; and orderly, decent, 
submisKive behavior daring the lime of their being thus umiiloyed, 
aliould be enforced, under the penalty (besides others, it found necet- 
tary) ot a proportionate deduction from their wages, olid consequent 
prolongation ot their oonflneinent." — Letter to Earl Orey, IH32. 

The article in the l^ndon Rcviaa, u> which Archbishop Whately 
raten, was written by himself, and a]>p<ared In IS2!>. Il is (|iiol«i1 in 
" Sugir(.>stlons for the Repression ot Crime," by Matthew Davenport 
Hill, p. 171. 
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! earned ia a penal condition, before 

lat, according to the amount of work 

^rtion of them should be credited day 

Utvict, and a moderate charge be made, 

Provisions and other guppliee issued to 

p misconduct himself, a moderate fine be 

i him — only the clear surplus, after all 

jbs, to count toward his liberation." By 

lought to place the prisoner's fat« in his 

bve bira a form of wages, to iuipose on 

icuniary fines for Lis pHsun offences, to 

{the bunlen and obligation of his own 

1 to train him, while yet in bondage, to 

Ipnident accunjnlatiou which after dis- 

t preserve him from again falling." On 

irge of Norfolk Island, he introduced] 

J own responsibility, and as an aid to 

Bt, the mark syst«m which he had de- 

1 had received from the Parliamentary 

ilified approval. It was absolutely new 

UB aohievement, with its aid and by his 
1 tact, in reducing a turbulent popula- 
t order, in four years, is interesting 
■ omitted, in order that the atten- 
f BU^ be cot I centra Led upon the mark 
lbia'8 relation to it. Every convict 
I^Vitb K certain numlwr of marks, 
fot ilia olTencf , which he must 
mded for conditional libera- 
prescribed qnantity and 
idlUxl encli man wilh a 
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certain number of marks per day, for his subsistence, to 
which he assigned an arbitrary pecuniary value, and the 
prisoner was at liberty to exchange them at their nom- 
inal face value for food and other supplies, at the Gov- 
ernment Depot. Marks were earned by good conduct 
and by labor; intellectual marks were also given to those 
engaged in the prosecution of their studies; and the 
surplus above the amount charged for maintenance went 
toward the purchase of more speedy liberation. The 
effect upon discipline was so extraordinary, that Maco- 
nochie himself said, " I found Norfolk Island a hell, 
but left it an orderly and well-regulated community." 

He was afterward for a time Governor of the Bir- 
mingham Gaol, in England, where he put the same sys- 
tem in operation; but, inasmuch as the law did not 
recognize task sentences, the difficulties in his way 
were insuperable, and he appears to have been officially 
looked upon as a failure — apparently with little jus- 
tice. He seems to be one of England's unappreciated 
and partially forgotten worthies. 

The mark system, however, went into the English code, 
after Sir Walter Crofton had first experimented with it 
in Ireland. Crofton borrowed it from Maconochie. 

In the mark system now in use in England, the high- 
est number of marks that can be earned is eight per 
day. The first year is regarded as a period of proba- 
tion, and is spent in a solitary cell : the minimum num- 
ber of marks which will entitle the prisoner to pass into 
the next stage, which is called the third or lowest grade, 
is seven hundred and twenty. Eight marks per day, or 
two thousand nine hundred and twenty in the year, 
earned in the third grade, entitle him to promotion to 
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the second or t)i termed i ate grade ; and the same number 
there earned advance him to the tirst grade, in which 
there is & higher sub-class called " special." Should he 
fail to eani the full tule of marks demanded for promo- 
tion n-ithtn the year, he remains in the lower grade until 
they have in fact been acquired. During the year of 
probation, the convict earns no money ; in the lowest 
grade, ho earns one shilling per month ; in the interme- 
diate grade, a shilling and sixpence; in the highest 
grade, half a crown. In the lowest grade, prisoners aie 
allowed to receive visits from their friends but twice 
during the year; other distiuotions in privileges are 
made aa to diet, exercise, and correspondence. The 
convicts in each grade wear a difTerent uniform dresB. 
There is a "star class," selected entirely from first of- 
fenders, in whiiih a red star is worn on the breast. The 
provisions as to grades in the local jails are similar, but 
the number of marks required for promotion is there 
only two hundred and twenty-four. During the first 
stage, the prisoner sleeps on a plank, without a mat- 
tress ; in the next, he has a mattress five nights in 
the week ; then six ; and in the highest grade, every 
night. 

The Irish or C!n>fton system was somewhat different. 
The ISnglish graded system recognizeil three stages, soli- 
tary imprisonment, labor in assoitiation, and transpor- 
tation; when transportation was abolished, the third 
stage was altered to release, in England, on a ticket-of- 
leave. Sir Walter Crofton, the Director of Irish Convict 
Prisons, who was made a baronet for his services as 
such, and who certainly exhibited great talent as an 
organizer and governor of prisons, introduced a fourth 
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stage. The period of cellular incarceration was served 
at Mountjoy, where there was a prison in two depart- 
ments, one for men and one for women. The second 
stage was that of " progressive classification," a phrase 
of which he was the author. His male prisoners were 
transferred from Mountjoy to Spike Island, where they 
were divided into five classes ; the probation class, third, 
second, and first classes, and the acivanced class. The 
probation class could be skipped by prisoners who had 
made a good record at Mountjoy. The majority of 
those transferred were placed in the third class, where 
they had to earn nine marks per month for six months, 
or fifty-four marks in all, as the condition of promotion. 
The number of marks to be earned in the second class 
was the same ; and in the first class, twice as many, so 
that they could not pass from the first to the advanced 
class in less than one year. Under the English system, 
they would then have been entitled to a ticket-of-leave, 
but Sir Walter would not grant it until after a test had 
been applied, in a condition of comparative freedom, at 
a third prison, called an intermediate prison, at Lusk, 
where they slept in movable iron huts and were occu- 
pied almost precisely as freemen would have been, in 
farming and manufacturing. The prison at Lusk had 
neither bars, bolts, nor walls. Its aim was to make 
practical proof of the prisoner's reformation, his jiower 
of self-ctontrol, his ability to resist temptation, and to 
train him for a considerable period — never less than 
six months — under natural conditions, and so to pre- 
pare him for full freedom by the enjoyment of partial 
freedom as a preliminary step. The success of Lusk 
was largely due to the extraordinary capaciity of the 
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teaclier t lie re employed, Mr, Organ, whose name is 
famous io prison annals. Tlie feraale prisoners served 
the second stage of progressive classification at Mount- 
joy ; but were traiisferretl, for the third or int^irmediate 
stage, to Golden liriilge, three miles from Dublin, which 
was a Eefuge, presided over by a Sister of Charity. 
Since Sir Walter Crofton ceased to be the Director 
of Irish Convict Prisons, the English Government has 
abolished the ijiteriaediate stage. 

The only platie where the Irish system can now be 
found in its entirety is at Lepoglava, in Hungary, where 
it has been organize*) under Mr. Tauffcr, who thete 
conducts one of the great and succesafid prisons of 
the world. The convicts are divided into three grades. 
Those in the first grade are subject«l to a striutly cel- 
lular regime. In the second grade, they work in asso- 
ciation. On reaching the third (or intermediate) grade, 
they occupy cottages, at a considerable distance from 
the main prison, resembling those inhabited by the Cro- 
atian peasants. These cottages have neither bars nor 
bolts, and there are no guards other than the overseers 
of the work of the prisonei-s. The fourth and final 
stage is one of conditioniil libemtion. 

The mark system has of course been imitated in the 
English Colonies. It is also found in the prisons of 
Denmark, Hungary, and Croatia. 
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CHAPTER X. 
THE ELMIBA SYSTEM. 

The state of American prisons, twenty-five years ago, 
was far from satisfactory. The discipline in most of 
them was either severe to the verge of cruelty, or lax to 
the point of weakness, according to the ideas and senti- 
ments of the wardens in charge. The wardens were ap- 
I)ointed almost w^holly for political reasons, and were 
subject to change with every alteration in the political 
complexion of the State governments. Comparatively 
few of them were really comj^etent for their position, 
and they did not, as a rule, remain in office long enough 
to become thoroughly acquainted with their duties and 
qualified to perform them. The majority of them 
openly professed a disbelief in the possibility of convict 
reformation. The prisons were great manufacturing 
establishments, operated by prison contractors for per- 
sonal profit. I'he State took little interest in the fate 
of the sentenced, except to insist that they must be 
made to pay, as nearly as possible, for their own sup-, 
port by their labor. The best warden, in the popular 
estimation, was the man who could show the best bal- 
ance-sheet at the end of the year; and tlie financial 
test was the principal test of the excellence of prison 
management. 

The change which has taken i)hu*e is largely due to 
the exertions and intiuence of the Itev. Dr. E. C. Wines, 
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the aide ami devote*! secretary of the New York Prison 
Association, hy whom the National Prison Association 
was orgaiiizetl, at a Congress held in Cincinnati, in 1870, 
from which the era of recent prison reform in America 
may be fairly dated. Associated with Dr. Wines waa 
a noble group of men and women, among whom it might 
be regarded as invidious to name individuals, with one 
or two exceptions, nitably Dr. Theodore Dwight of 
New York, Mr. K. It. SanlKirn of liostoii, and Mr. Z. R. 
Brwikway, i\iM\ of ]>etroit but now of Elmira. The 
gentlemen named were all partisans of the Irish system, 
which they wished to see trans plan IjmI. and which they 
believed it jxjssible to modify so us to ulupt it to our 
political conditions, The creation of the New York 
State Reformatory at Elmira, in lSli9, affonled them the 
opportunity which they coveted, and it was there that 
the new prison system about to be ilesonbe<l (appiirently 
the coming system of modem civilization) was virtually 
created. 

Dr. Wines had been much impressed by the published 
accounts of the results of the reformatory experiments 
made by Montcainos in Spain, and Oltermaicr in Bavaria. 

Colonel Montesinos was appointed, in 1835, Governor 
of the prison at Valencia, which was an old Augiistinian 
convent containing fn>m a thousand to fifteen IiuiidnHl 
convicts. He organized it on the military syHt^in, di- 
viding the |>opulnlion int^i cunipanies, and apjxnuting 
prisoners to bo inferior i'om|>any officers. He encour- 
aged Convicts tn learn txailes, of which he hiul ut one 
tim» fully forty in operation at once ; they did all the 
prison work besides. The worVshojts crost the guvern- 
meut nothing, and one-half the earnings were apprupH- 
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ttlr^l !o I ho !«\»j>jH\rt of the prison. There was in this 
pri.Hi^h i^ *>h»HO» whioh Iwys under twenty were obligied 
to rtUoiul for ono ho\ir daily; and any prisoner above 
\\\i\\ tiKo» who dosiriHl to do so,. might join the classes. 
\N II Ik »io ^\uu\!s« oxoopt a dozen old soldiers, there were 
uoxouImOcns low 05^ort|H*8, The great hold which Mon- 
lo?«tuivt h;id \\|H»u hi8 iiuMu ^roTt from his personal char- 
mMov iuul iilMhtx, oonsisttHl in the fact that they could, 
\»\ ij^HHl \h*Iuxum\ i>hIuoo the t4»rm of their sentence by 
\^i\* I hud. Tho u\m)\vr of nnvmniitments, while he wm 
iJo\onu»i\ M\ i\\nx\ ihirtv-fivo jwr cent to a figure which 
U w\niM U^ \\u|vi\idout to immo, lest it should not be 
\H*ho\\sl riio Uiw wius subsiHpiontly changed, so as to 
ivnuivo M |»nsoMovs to sorvo their full time, and in an 
iuslaut llu' sxNioui ooUupsod, Moutvsiiios resigned; he 
was »\ikMHpu»ul\ uuulo InsjHvtor-Ctoiieral of all the 
pvisvUKs lu SjKuiu h\\\ ho was jn^worloss to reform them, 
lu u |»au\|»hlot whuh ho publishod in 184(5, lie said: — 

*' NVUiit uoiihor m^wmiiv of I'uui^hmonts nor constancy in 
liit\iotiii^^ {\w\\i K\k\\ M-v'uiv, U»o *H>;lUo*t iH^rsonal interest will 
olaaiii. hk ditlVivui \\»4>s» iUoi\«torx\ (hiring my command, I 
ha\o a)»pli(Hl ihi^ iH»\\ori'ul stimuliiut; ami tho excellent results it 
has al\\;k>H NkoKUsI, niul ihe |H»\\i'rful j^^nus of n^fonn which are 
ivUNtunily ilo\t>K»pe\l umlor iis iutluomv, have at length fully 
i*i>u\iiuvd uie that the nu».st iiietHcuvMous met IuhIs in the prison 
— the im»M ivruU-iiuis uiul fatal to e\erv eham*e of n»fonu — are 
puuishmeuts eai-ritHl the leiis;th of harshness. The maxim 
shouKl Ih» wnstaut aiul of univer>;il ttpplieation in sueli plac«»s, 
not to degrade further those who eome to them alr\»ady degradwl 
hy their crimes. Self-resjnvt is one of the mi>8t ivowerful senti- 
ments of the human mind, simv it is the nu>*t {personal; and he 
who will not i\mdes(vnd» in some degrw, a^Hvnling to circum- 
stances, to tlattrry of it, will never attain his objtvt hy any 
amount of chasliM'Uii'ut; the effivt of ill-treatment being to irri- 
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tute rnLlier than to correct, and thut turn from reform Inatdad of 
attmL-ling to It. Tbe uioral object of penal eil»blisluaentK should 
be not BO much to inflict piin<slitii«nt as to correct, to receive men 
idle and ill-lnt«nt[oned and return them to society, if possible, 
honest and industrious citizens." 

Obermaier was made Governor of the prison at Kaisers- 
Jautern, iu Bavaria, iu 1830; in 1842, he vaa trans- 
ferred to Miinith, where he foimd between six and 
seven hundred prisoners chained together, dragging 
heavy weights, iu a state of riotous insubordination, 
aud kept in onler by about one litinilred soldiers, wlio 
were distributed not only on the walls, but in the pas- 
sages, in the shops, and iu the dormitories. In a very 
short time this wonderful man had gained the confi- 
denue of his men, takon off their chains, discharged 
nearly all the guards, and appointed a convict superin- 
tendent of each of the shops. His success in reforming 
prisoners was so groat, that only about seven per cent of 
tJiose at Kaiserslaut«rn, and ten per ci'iit of Uiiise at 
Muuieh, relapsed into crime aft4?r their discharge. Ho 
was. aided by two favoring circumstances, of which the 
first was that many of the men were sentenced, at that 
early dale in Bavaria, to simjile imprisonment for nu 
fixed term; and the second, that there was a thorough 
supervision of discharged convicts, supplemented by the 
labors of numerous active prisoners' aid societies. 

The aim of Sir Walter Crofton in creating the Irish 
prison system was the reformation of prisoners ; he thus 
placed himself historically by the side of Monlesinos 
and Obermaier. England, in adopting it, laid too little , 
stress upon its reformatory influence : the main idea of 
the English \wivA sysl.i'ui is that of repression by ex- 
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emplary punishments. The Irish system was much 
admired by students of penology in various parts of the 
world, and nowhere more than in the United States. 
Messrs'. Wines and Dwight, in a historically important 
report made by them to the Legislature of New York, 
January 8, 1867, on the Prisons and Reformatories of 
the United States and Canada, said: — 

** We have no hesitation in expressing the opinion that what 
is known and has become famous as the Irish system of convict 
prisons is, upon the whole, the best model of which we have any 
knowledge; and it has stood the test of experience in yielding 
the most abundant as well as the best fruits. We believe that 
in its broad, general principles — not certainly in all its details — 
it may be applied, with entire eflfect, in our own country and in 
our own State. What, then, is the Irish system ? In one wonl, 
it may be defined as an adult reformatory, where the object is 
to teach and train the prisoner in such a manner that, on his 
discharge, he may be able to resist temptation and inclined to 
lead an upright, worthy life. Reformation, in other words, is 
made the actual as well as the declared object. This is done 
by placing the prisoner's fate, as far as pos8il>le, in his own 
hands, by enabling him, through industry and good conduct, to 
raise himself, step by step, to a position of less restraint ; while 
idleness and bad conduct, on the other hand, keep him in a state 
of coercion and restraint.'* 

It was under the inspiration of this thought, that the 
New York Prison Association urged the creation, in that 
State, of an intermediate prison ou the reformatory 
plan. 

Mr. Brock way furnished a pajier * for the Twenty- 

1 Mr. Rrockway's utterance, in this paper, of a desire for the al)oli- 
tion of term sentences, it will bo observed, is subsequent to the 
Report of Messrs. Wines and Dwight, in wliich th<»y had already said : 
"This whole question of prison sentences is, in our judgment, one 
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fourth Annual Report of that Assopiatiou (186S), in 
which he sajil: "Legislation is needed, to almlish the 
peremptory character of the sentences imposed npon 
persons committed to these estahllshmenta." And' again, 
" Persona whose moral depravity makes them a public 
oifence should be committed to properly organized in- 
stitutions until they are cured." The Legislature of 
New York, in 1868, provided for the appointmeot of a 
Commission to select a site for a new State Prison. At 
the suggestion of the New York Prison Association, the 
bill was so araende<l as to designate the new institution 
a Reformatory. The Commission reported in 1809:- — 

"We propose lo make tlic aenlenres (to Uip nefomiAtory) 
gubatanLinllj refonuallon «i<nlenoes. Il lias boi'n a favorile 
theory of Lli&t dialin^lshucl i^riniinul judge and pkllantliropUl, 
Mr. Kei^rdcr II1I1, that FrimLDals slioulit be aenlcnccd iintit the; 
are rerormcd, which may, of eourac, tuni oiil to be for Hfe. While 
we do not propose to recommeDd this rule in full, we think lliaL 
It may be safely trieil in a modlfled form. Wo propose thai, when 
the wnleace of a erliiiinal U regularly leas Ihan live years, the 
sentenee lo the Reformatory shall be until reTormation, not ex- 
OMudliig five years." 

The act establishing the Elmira Reformatory was 
passed in 1869, one year before the assembling of the 
Cincinnati Congress, at the call of Dr. Wines, where 
Mr. Brockway read a paper (somewhat famous in the 
annals of American prison history) on the proper organi- 
zation of a prison system for a State, in which he ]>re- 

vtliicli re(|Bin« ear«tnl revision. Not a lew ol Ibo liest minds In 
Kurtipn »nd Anierioa lia*p, by tlii-lr i n vest i (tat ions niiil rvflectioiis. 
riHicliail the ontii'l nsi'ni tliul time senleiKies aro wrong in prindplo; 
tlial tiiey slionid be abandiHird, and tliat reformation seDtenoes 

should lie !mt«[iriite<l hi Uirir i>lai^i>." 
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sented in germ nearly all the theories as to the nature 
and needs of the criminal, which he has since wrought 
into the spirit and life of that institution. In particular 
he planted himself upon the proposition that " sentences 
should not be determinate, but indeterminate.'' Dr. 
Byers, of Ohio, at the same Congress, spoke in favor of 
the establishment of intermediate prisons; and Mr. 
Sanborn discussed the possibility of introducing the 
Irish system in America.^ The Elmira Prison was built 

1 The Cincinnati Congress adopted a Declaration of Principles, 
in tliirty-soven paragraphs. In the first, punishment is defined to be 
*' suffering inflicted on the criminal for the wrong done by him, with a 
special view to secure his reformation; " and in the second, it is said 
that " the supreme aim of prison discipline is the reformation of crimi- 
nals, not the infiiction of vindictive suffering." Other paragraphs 
are as follows: — 

" HI. The progressive classification of prisoners, based on char- 
acter and worked on some well-adjusted mark system should bo 
established in all prisons above the common jail. 

•* IV. Since hope is a more potent agent than frar, it should bo 
made an ever-present force in the minds of ]>risoner8, by a well- 
devised and skilfully appli<Ml sj'steni of rewards for good conduct, 
industry, and attention to learning. Howards, more than punish- 
ments, are essential to every good prison system. 

•* V. The prisoner's destiny should be ]»laced, measurably, in his 
own hands; he must be put into circumstances where he will be able, 
through his own exertions, to continually better his own condition. 
A regulated self-interest must be brought into play, and made con- 
stantly operative. 

** VIII. Peremptory sentences ought to be replaced by those of 
indeterminate length. Sentences limited only by satisfactory proof 
of reformation should be substituted for those measured by mere lapse 
of time." 

In other paragraphs of this remarkable paper, the doctrine is laid 
down that ** In order to the reformation of imprisoned criminals, 
there must be not only a sincere desire and intention to that end. but 
a serious conviction, in the minds of the prison officers, that they are 
capable of being reformed ; " that *' a system of prison discipline, 
to be truly refornuitory, must gain the will of the convict;" that 
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uiLili-T an act passed la 1870, and subsequent at'ts, but 
was not ready for the reception of prisoners before 1876, 
when a boaid of managers wiia appointed, who elected 
Mr. lirockway sujierin tern lent. 'Che first inmates were 
transferred to it, from tlie State Prison at Aiil)um, in 
July of that year.' 

" llic iiriMiior'fl ■elt-resgiiH't shonid be cohlvuteil to tlia utmnrt, ind 

•very hfluTi m«]c l(i|;iTe back 1o liliii his iiiuii1io<id^ " lliat " lii giriwin 

~ uiiiinmUoii iDoml loceea aboalil tie retle'l upon, witli u llltle 

' bduiixliire ut |iliyal(ui1 lorce as poaaiblu;" tlint "tlie muHl vnluablo 

parts uf llio IriBli priMiii syBlcni an- bellvTed to be as spplicuble tii 

, the L'uflcd Sutra ns to Irelaiitl: " (bat " tetunnutiou la n wurk of 

, aiiil ■ betievoleiit tvyanl In tbo good of tbe criminal hlUMlt, 

;\\ a» to thu praicfltii'n of niclpljr, rpqiilres tliat bis sentence bo 

[ lonj; cnniiti;)i for letnriiialory promwcs to lake eRect." 

was al this CoiicrvHs l>iBC Prusiiluiit Ifutliortord B. Hayea, IIidti 
y Govemnr ol Ohio, enliitud for lito in Hip oriuse of |>tison refuriu. 
', lUD, thi>st(i|Hi vers taken which resiilti.il In iheorguilialiun ut 
' the National rrisoii Aosnclutinu anil ths Iiiteriiutinnul funitentiorj 

CMIgT«SI. 

I Ell a work ptirpoKlut; t» ulm at bislorkal aocuriuy. ami In which 
n effort \t iiinilo lo ilioir llii> ^iieHls «t tli" Kliiiin lib'n ami Imv 
[ many individual* QiicoDKloiiHly co-operated lo a comtnoii etiil, duu 
I credit slioiihl also Iw i^vaii to tli* Wanlon □! KiUR Siug I'rlHHi, Mr. 
] Oaybrd S. Hubbptl, who, in INUn, iit bis own c«i>l,ma(lea llintMugh 
[ •tnilyalunad of Uie EnKllsli and Irish tirisnns. Aneiti-iulmt accnuiit 

of his olnvrvntioni and coticluMons is printed in tbo Tvnlity-wcoDd 
I Annual Iteporl nt llic'Npw York Prisnii As««ciat<<iiT, In wliich ba 
'■ Call the Irisli nyiilrin be oilnpiHl to adrantoge in our own 
f Cnontry f For ray own part, I bave no hosiiation in ratumiiiK nn 

•fflnnative answur, wilb tiinpbMia, to this i|uMtl«n." Hk i>nii«iHle>l 
I to (ketcli Ills ccniccptian of llie bent mptliod of procodnra in the 
I Mtvnipt to iulroilucu it. and proposHi tlw purchOMi of n [ann ol two 
I or Ibree liundrmi aon* on lAe fine u/ Iht Erlt milroail. and tlin (ime- 
r lion upon tho ■!!« aelcctcd of a n«w pHtan, to be iirgaiiili>d in Ihrrf 
ianj — eaoii o[ which ihotild hare aspseial disalplino. Ills fltst 
[ diritdKn he would liavo in acilltary or separate cmnflnpnioni ; tlio 
[ <*Bfoiid dltislon should work <n issnciation lliroii|;li tbi> itsy. hut Iw 

miianted by nleht — in tlml iha niark systi-ni slioiild Iw In hinns 

In tho thlnl division, Willi owmciatcd d'>rmllonvs and no wall, nil 
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Tliere is in the organization of this Reformatory, and 
in the laws by which it is governed, nothing that is 
absolutely new. The novelty consists rather in the 
combination of principles whose validity had been sepa- 
rately recognized, and in the intense earnestness with 
which they have lieen here applied by a man whose 
enthusiasm for the reformation of convicts has in it 
a quality closi^ly allied to genius. Somewhat uncon- 
sciously, perhaps, the methods ailopted closely resembled 
those which lia<^l been long in use in institutions for the 
reformation of juvenile offenders. Indeed, it could not 
well be otherwise, since men are but children of a 

the arnin^cinciitM slioiild Ixi hiicIi as to give the largest possible fre<w 
tloin to the inmates. JIc sai<i: *' A careful sijstetn of vlaisiftcation 
of prtMowrs should he tmuir, buHfd oh inarkHy honestly given accord- 
ing to their char:ict(;r, conduct, industry, an<l obedienc4?>. For it 
must be ronifmbfTed. that a classified system of association without 
marks, and without impn^ssing on tlie prisoner's mind the necessity 
for prtujrcHnire imjn'tn'i iiu'ut, is of little value.*' Again: ** All 
])ri8on<'rs sent to the proposed estahlishment should, under i>n>per 
n'strit^ioris, he alloirvd to wttrk tfuir irutj out.** Once more: ** The 
MaeomM-hie mark system, th<» gratuities, the sfhnol tp.achitig^ the 
lihrd/'i/, the course of lei'turrs, annpetitire exaniinatioM, debates, 
etc., etc., could all Ik) introduced here as well, at least, and in my 
opinion much h(;tt(>r than in Indand." (The italics are not in the 
original, hut are introduced to show liow far Mr. llubbell anticipated 
the nn^tlio Is foJJowcMl at Elmira.) 

Mr. ][iihh('ll had In-en influenced by the brothers Hill, who also 
exerte<l an influence on the mind of Dr. Wines. They had been 
intluenc<;d by Captain Macoudchie, who was Governor of the Bir- 
mingham (Jaol while Matthew Davenport Hill was Recorder of Bir- 
mingham. The connection is clear. Mr. llubbell was in chai^ of 
the leading |»rison of the SUite of New York. J)r. Dwight was 
vice-president and Dr. Wines secn^ary, of the New York Prison As- 
sociation. Mr. llrockway was not a n'si<lent of that State, but Super- 
intendent of the House of Correction in Detroit. Michigan. This was 
ten yeai-s before he was called to takt^ charge of the completed prison 
at Elmira. In the light of facts like these, the opening sentence of 
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lurgi'r ^uwtL, anil the methods wliioU succeed at a 
youthful age, ought with the neressary luoditicatiuiis 
to BUL'veed, thoiigli jirohably not to the same degree, with 
older meu. The Ariatralian iiiveiitions of marks, grades, 
and tlie ti eke t-of- leave, had been aecepted hy the English 
Government, whicli also borrowed from the United 
States her I'eimsylvania system of eellular iinprison- 
iiieiit by day and night for the first stage of penal 
servitude, and her Auhum system of separation by 
night only and employment in workshops by day, for 
the intermediate stage. In Ireland, Sir Walter Ciofton 
went a step farther, and applied a practical test of the 

Aleiamlvr WiiDer's bw.k. '-Tlie Nuw York SUta ReforniiHoiy at 
Bltnini," is iiot warratilud: "In tlio yent I8TH Mr. Brockway, wlio, 
Qfi la llint dahi, bad been fur many yean mvu ululating a wide and 
coniprelxtlixlve expvriuiica tn tlio ailiniiiisLratioii of priBou^, laid twtora 
tlia Stale CutiimlHloii nppoltited for tlirir i»uiut(;pineiit utiil inipctclEau 
a ploiiol tirgniilKBliiiD moritd ovl tnlirrlf b^ khiui'l/', loi the improve- 
morit Mid rufnnn of erlmliials." Ttie Rtatemeni. a taw liuiw twlow, 
" Tkua orate t)ii- Bliiilru lii<tllatl«ii," is not true. 

Ur. Havclock Elliadoed not tall iiita thin ccmT. in bis iiitmductioii 
to Ur. Winter'^ book, but a[«i>ks of " lbs toimden of Elinirn," In Ibo 
plural. Bo U mistukpn, buwevcr. in soytiic, as he docs. Hint the; 
" liad n<i knoirlcHlgp ol tlio iciolitiflc pinvomcnl ttiat was nrisiiig In 
Euro|ie." {Bon tlio cril1i|iia iii>uii I'miper DeB|>inu's '* I'sjcliolf^lu 
Nalurnlla" uud Po la fuli» an point d» vue pbilottophlqau on plu* 
•l-Mlalnincnt i>«ychaln]{iqup," by Dr. Wlnci in llin PrineKloa Reiiieif, 
Mny. IRTH, rHpriiit«l In "The Blata of Prisons." pp. (Ul-fifKI.) It is 
true Uiat the toanders of Klmira were not crimluu] anthropoloclsti 
in tbo tenbnical and narrow seiisa «t tliut pliroae; and Eliulra wiu 
not, w Ur. Bin* dalma, " lli« prartlcnl miUnmie of li<eir Htiidies." 
Ail tliatU lundampntal in the RIniira Ryitoni li wliolly indopeiidenl 
of the acceptancH ur rujuction of tlieir ii|H>i'u]ali»ns a* Ui nerriiui and 
meutul artiuii, heriHlity. evolution. «r llio eiislenee und prcxif of a 
itisliiiot antlimpoloHlcnl typi>. Tliu ntbMiipi t« identify tlie two is an 
Injury anil linl s Iviinflt ui liin ouiimi ot priiton rvfurm, lioranau It 
awakens prejudice ueiiinat tl in tlie minds of many who tvoulil otboi- 
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fitness of his men for conditional liberation, before 
granting them a ticket-of-leave. This consisted in em- 
ployment in a condition approximating complete free- 
dom. All of these ideiis were imported from Australia 
and Great Britain into the Elmira system. They con- 
stituted, in fact, its base ; but there was added to them 
another, which gave to the whole a wonderful vitality, 
and which is really the distinguishing feature of the 
system, namely, the so-called indeterminate sentence. 

At this point, it is necessary to interject into the 
argument some observations concerning reformation and 
the means by which it can be effected. 

What constitutes reformation ? Not necessarily re- 
ligious conversion. Reformation may stop far short of 
that, and yet be such a change of habits and character 
as to satisfy all reasonable legal or sociological expecta- 
tion. On this point, the Reverend Mr. Burt, chaplain 
of the rentonville prison, has ])ertinently remarked : — 

" The rosult aimed at by a i)onal rode is attained when, by 
whatever motive, the criminal is induced to restrain liis vicious 
proi>ensitie8 within the limits which the law pre8cril)e8. Three 
influences, more or less distinct, may operate in producing this 
result. It may be one effect of religious conversion; it may arise 
from a general amelioration of the moral character; or it may be 
the result of prudential consideration, of intimidation, or of fore- 
thought. It is not often, I apjirehend, that actual refonuation 
can be exclusively referred to any one of these causes. The 
several influences usually co-operate, and one passes insensibly 
into another, though in different cases different motives predomi- 
nate. In any case, however, the result is reformation." 

lie adds : — 

" In the reformed criminal it would be unreasonable to expect 
impeccable i>iety or stoical fortitude; enough will have been 
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ettecle'l to nicrU the title o( refoniiBtioii, nhtu Ihc oiicf liaMtual 
offemlfr i;xhlbltB tin average slaiKlaril of vlrliic, unilcr an svemge 
pressun: of tetnptatlon." 

For the purposes of tlie go verm lie nt, a criminal is 
reformed, who does not require to be rearrested, retried, 
juid again incarcerated for some new violation of the 
criiuiual law. 

The agencies by which this result is attained are 
three, namely, labor, edueation, and religion; and they 
covrespoml to the analysis of hiuuiui nature as physical, 
intellectual, and ntoraL Kut the unity of human uature 
is such, that any intluence whiiOi alfrats an individual in 
any part of his being affects dirwrtly or indirectly the 
whole man. And the relation between religion, laltor, 
and education is so intimate, that they aUnost seem at 
times to bo different names for the same thiug. Labor 
Rud religion are both educational agencies; neither in- 
tellectual nor ethical developmt;nt is possible without 
labor, and religion demands of every man, that by train- 
ing and effort he shall make the must uf himself, and do 
the most for the world, that the extent of his talents 
will permit. 

Of these three, it is probable that the most certain 
to secure from every prisoner some measure of resjxmse 
is laVior. Labor, if real and productive, is not only a 
means of l>odily health and strength, but it eomptds 
thought, thus awakening and moulding the mluil, and 
in many ways it i-eocts favorably upon the moral char- 
acter of the workman. The abolition of prison labor, 
which, ill their ignorance and greed, largely at the 
instigation of their employers, so many luemlwrs of 
the trsKU's-unioiis demand, (on the double ground that 
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convict and free labor are antagonistic, and that com^ 
petition with the former is a degradation to the uncon- 
victed), wouUl throw our prisons back to the state in 
which they were, three or four centuries ago. The 
laboring class (if it is proper to speak of working-men 
as a class) would gain nothing by the change, since they 
would then have to support prisoners in idleness, at the 
cost of the public treasury. l*risoners, if unconvicted, 
would be couii>elled to enter the labor market: how 
does conviction for crime deprive them of the natural 
right to live by their own exertions ? And what excuse 
has the j^overnnient to offer for preventing them from 
earning their own support, and for levying contributions 
upon the inn(K*ent, to keep the guilty from starving ? 
It has been repeatedly shown, by actual comi)ut*ition, 
that the competition of convict labor in the market is 
so small in comparison, as to exert no appreciable effect 
upon the demand for labor or upon wages. It may 
affect certain trades ; and the policy of the authorities 
should be to select industries in which such competition 
is least, and to diversify to the largest practicable ex- 
tent the industries pursued in prisons. But some 
degree of rivalry of interest is inevitable, whatever we 
may do ; for anything that ])risoners do might be done 
by outside lalxu-, — even roadmaking or the manufactui*e 
of sup})lies for public institutions, both of which are 
just now rather ])opular fads. It is a strong phrase, 
but the consequences to the jjublic of the forcible stop- 
page of labor in prisons nuist sooner or later be of such 
a serious nature, that it is not too much to say that the 
man who favors so violent a measure is an unconscious 
enemy of mankind. The reformatory influence of labor, 
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even in prisons which are miiiiaged for profil, and wheie 
the profits inure largely to coiitiar.tora iiiul not to the | 
State, is so potent, that of men commitU"!] to an ordi- 
nary American pcnitfintiary it is safe to eatimute that ] 
one-half do not, after their ilischarge, relapse into crime. 
Iiai>or needs, howevt^r, to be supplemented by edu- 
cation in the common acceptation of that word, meaning 
development by ediicationail processes skilfully applied J 
to the training both of the hea<l and the hand. Sta* I 
tistics prove that the number of prisoners without any 
tratie education is greater than of those without a 
common scliool education. Some prisoners are highly 
educated men, but their numljer is relatively small. 
Owing to the dii-isiou of labor in manufaitories, a trade 
education is not necessarily obtained in the shops, hence 
the establishment of tratle-schools in prison is desirable, 
on account of the opportunity which it affords of giving 
to prisoners such a knowledge of tlie use of tools as will 
quality them for useful and profital)le employment upon 
their discharge. The utility of literary and si-ientilio 
teaching in prison, by lectures, books, and classes, con- 
sists not merely in the improvement of the mind, but in 
its occupation and diversion, that it may not lie given 
over to introspection, vain regrets, impure imaginations, 
bitterness, and the plsinuing of fresh criminal enter- 
prises. It should not, therefore, be confined to element- 
ary iustructiun in reailiji^;, writing, and arithmetic, but 
mental food should l>e provided for all tastes and 
cajiacities represented in the prison population at any 
given time, Tlic old story is here in point of the 
Quaker visitor who said to an embittered convict, ' 
" Friend, thee should have better thoughts," to which j 
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the prisoner replied, " Wliere shall I get them ? " The 
positive value of ediieation to the prisoner must not, 
however, be overlooked, especially on subjects concern- 
ing which (largely from the want of proper instruction) 
he is apt to cherish i^ervert^d notions. Four topics 
should be given a prominent place in the prison curric- 
ulum, namely: the principles (1) of law, generally, as a 
rule of conduct, and specifically, in its relation to crime ; 
(2) of civil government, its necessity and utility ; (3) of 
political economy, especially in its bearing ui)on the 
labor question and the means by which property is 
legitimately accumulated ; (4) of practical ethics, or 
the mutual rights and ol)ligatious of men living in the 
social state. 

Ill this coiiiiection, the following remarks by Mr. 
Michael Davitt are worthy of re])rodu(^tioii here. He 
exi)resses the opiiii(m founded on his personal observa- 
tion as a i)olitical prisoner, that " direct Scripture or 
moral teaching, either through religious works or the 
labor of prison cliaplains, is all but useless w^ith crim- 
inals." On the other hand, he believes that "no more 
efficacious reforming medium — apart, of course, from in- 
dustrial occui)atioii and habits — could be emi)loyed for 
the reclamation of all that is reclaimable in criminal 
lives, than a judiciously stocked prison library, in which 
the moral-teaching and wroiig-i)uiiishiiig description of 
novel should be largely rei)resciited.'' ITe adds that " it 
is only what i)risoiiers read, between labor hours in 
prison, that can come between themselves and their 
thoughts of crime i)ast and reveries of criminal deeds to 
come." 

No less imi)ortant, certainly, is it to reiudi the heart 
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and touch the corisdeiice uf all who are suai^eptible to 
religious iiiflueuce. The great Itjiliau poet has shown 
by appropriate aud impressive imagery the truth that 
there are thii.-e spiritual states in one of which must 
be fouml every human soul. The firet is that in which 
the soul is in love with evil, does not perceive it to be 
evil, and atti-ibutes the pain which it. cntlnres to every 
cause but the right one — the return of an evil deed 
upon the doer of it. This is hell. The second is that 
in which the soul has rec<>gni/.ed its sin, seeks to ei(ca|)e, 
and welcomes tiie pain of repentance as a purifying, 
purgatorial fire. Finally, having struggleil with itst^lf 
aud gained tlie vie.tury, having overcome tlie power 
of self-love, which ureates discord Ijetwecn sister souls 
and between the soul and God, it accepts the divine 
order, the human and the divine wills come into sweet 
accord, and at last it reaches the state of paradisaic rest 
aud everlasting joy. There are multitudes of convicts 
who, in Dante's sense, are still in liell : how are they to 
Iw delivered ? Born without moral sense, or having 
impaired, if not destroyed, the faculty of conscience, 
by its neglect or aliiise, they are spiritually blind to 
the true nature of their own actions and relations. It 
seems a hoi>ele9s task, to renew in them the faculty of 
moral insight. Vet it must be undertaken, and for its 
aivoniplishment our hope is in God, the creator and 
the re-creator of the spirit that is in man. Pliysical 
and intellectual cultui'e may contribute to the end in 
view; but without the ap^ieal to conscience, in the name 
of God, without picturing to the tempted the parting of 
the ways which li-ud to death or to life, without holding 
before their minds judgment and merry, destruction and 
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forgiveuess, and urging them to decision, in tlie light of 
eternity and of their personal accountability to the 
Judge of all the living and of the dead, the central 
spring of moral activity will not have been reached, and 
any reformation which may take place will be super- 
ficial or evanescent. 

An American prison chaplain, comparatively new to 
the duties of his ix)sition, was sneer ingly asked by an 
officer how many of the prisoners he had converted 
by his ministrations. He replied, ** The same percent- 
age, 1 think, as of the prison officials." 

If the relation of the foregoing observations to the 
indeterminate sentence is not self-evident, it can readily 
be made apparent. Crime is the measure of the crim- 
inal's opposition to social institutions and of his inca- 
pacity to adapt himself to thorn. If the institutions 
happen to be wrong, he may be right ; but he must bear 
the consequence of his deed. What society demands of 
him is submission. The discipline of the criminal law 
is designed to subdue or convert his will, so as to make 
it conform to the will of the social whole. Subjugation 
was the old idea ; conversion is the new. The effort to 
break a prisoner's will proceeded on the theory that he 
was a man of exceptional strength, and dangerous for 
that reason ; the effort to enlighten and persuade it 
assumes that precisely the contrary is the truth, that 
the criminal is an exceptionally weak man, inca])able 
of self-ilirection and self-control, to whom it is necessary 
to impart power, but power for good, not for evil. He 
therefore needs to be studied in a state of incarceration, 
to discover what is his special weakness, whether it is 
in his physical, mental, or moral constitution, in order 
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that tlie treatment lo \>e given him may correspoml to 
his actual condition and neetls. But no treatment wiJl 
produce tho best result, unless the consent and co-opera- 
tion of the criminal [tattent arc secured. For this an 
adequate motive, to which he will lie likely to res|>on(l, 
is essential. The average criminal is an egotist, who 
lias lunre faith in his own perverted instincts than iti 
the advice and assurances of wiser and better men ; he 
is a creature of haliits which he cannot easily shake off ; 
he does not want to be morally awakened and renovated ; 
he seta himself in opjiosition to every inflnenue which 
wilt elevate him and make him ashamed of his past and 
sorry for it. Ordinary persuasion is for the most part 
thrown away upon him. The only motive which is sure 
to affect him, in projiorttou to his intelli),'ence, is the 
hope of freedom. Tiiat hope springs eternal in the con- 
vict's breast, but it ordinarily assumes the fonn of vague 
expectation of a pardon, or of a favorable chance to 
escape. If he can be convinced that these anticipations 
are fallacious, but that he will be released as soon at it 
shall become apparent to the officers who have him in 
charge that society has no longer anything to fear from 
him, and that he can convince them of this fact by hia 
own conduct in prison, from tliat moment his will Is 
gained, and the rest is comparatively easy. As Maco- 
nochic 'cxiiresaoii it, "When a man keeps the key of 
his own prison, he is soon prrsuaded to fit it to tlie 
lock," 

The indeterminate sentence, therefore, puts into the 
band of a competent and devoted prison superintendent 
the pre<nse lever that he requires, in order to subvert 
the criminality of the convict, assuming that it can he 
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subverted. It is merely a tool. It is of no value if not 
used, or in the hand of a man who does not know how 
to use it. It has in itself no reformatory power ; it is 
a dead thing. The real power is in the reformatory 
agencies which have been named — labor, education, and 
religion. These, if applied, will produce the same effect 
under a definite as under an indefinite sentence: the 
difference is that, under the latter, the prisoner ceases 
to resist tlieir a])])lication, and may even be induced to 
a])ply them to himself. It puts him in the most favor- 
able attitude to be operated upon, in the condition most 
favorable to a cure. 

The history of the evolution of the conception of the 
indeterminate sentence is interesting and instructive, 
runishment must be admitted to be a natural reaction 
against wrong. In the early stages of social evolution, 
when the retributory principle was uppermost in the 
thoughts of men, retribution meant the return to a 
private or public enemy of an exact equivalent for the 
injury suffered at his hands ; and in an exact equivalent 
there was no room for variation within specified limits. 
When composition of injuries was admitted as an indi- 
rect mode of retaliation, more satisfactory on the whole 
\x) both ])arties, the suV)stitute payment to be made by 
the uft'ender to the offended party was a matter of bar- 
gain between them, and the sum to be paid a fixed sum, 
which could be neither incrciised nor diminished. AVhen 
the State took the regulation of private quarrels upon 
itself, it inflicted upon the guilty the i)enalty of death, 
which was a fixed penalty, or usually some other def- 
inite lunoimt of loss, like the loss of a finger or an eye, 
or the iufiiction of a given number of strii>es. Recur 
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a moment, too, to the slow gi-owth of political in- 
' stitiitions, the lUvisiuii of power first between the execu- 
tive and legistuture, then tlie tlevelopment of eouils out 
of legislative eoinmittaes, resulting at last in the aepara- 
tinn of the jiiili<;iBry. Kememlier thut imprisonment 
vas not itself a penalty for crime, until within a very 
I recput perioil in the history of the world. Imprison- 
I ment, like torture, is an elastic penalty, capable of 
al)lirpviation or prolongation. Discretionary power to 
terminate it at some fixed point must be lotlged soine- 
w lie re. 

At lirst, this power waa retained and exercised by the 

legislature. Absolute penalties were the rule — definite 

I terms of imprisonment f(r specific acts, regardless of 

exteuuatiug or aggravating uiruunistanees ; or an attempt 

I was made in the code to define and estimate at their 

true value such circuni stances. All esu-ly criminal 

, codes were fixed codes, with fixed penallies. 

The evil of fixed ])enalties, however, c;ui never be 

long hidden, even from averted eyes. Especially clear 

is the impossibility of such foresight on the part of the 

' law-making body as will enable it to apportion puuish- 

I Tiieut adequately and justly, in accordance with the 

' many varying degrees of guilt, estimatctl by the double 

I Btaridanl of the culprit's intention and the amount of 

the injury done. We find, therefore, the evidence of 

a certain shrinking, on the part of legislatures, from a 

I task for which they feel tliemselves incapable, in the 

attribution l>y them to the criminal courts of large dis- 

I cretionary powers in the infliction of punishment, williin 

certain prewrilied minimum and maximum limits, In 

this country, at lejist, the growiug tendency of legia- 
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latures is to reduce the maxima and do away with the 
minima. 

The question now arises, how have the courts ac- 
quitted themselves, in fact, of this responsibility ? The 
difficulty has not been gotten rid of; it is only removed. 
It was supposed, no doubt, that judges, with all the 
evidence before them, could make tolerably correct 
estimates of guilt and suffering, and that they could 
apportion the one to the other with sufficient accuracy 
to insure, in most cases, some degree of approximation 
to equivalence between the two. Has this expectation 
been realized ? It is susceptible of demonstration that 
it has not. It was an unreasonable expectation at best. 
Admitting for the moment that a correct human meas- 
urement of guilt or of suffering is possible, was it to 
be expected that the most protracted and searching 
criminal trial would reveal all the attending circum- 
stances of each criminal action — the precise degree 
of the prisoner's legal and moral responsibility, meas- 
ured by his ability to characterize his own conduct and 
to control it, or by the peculiar stress of temptation or 
provocation under whi(^h the act was committed ? the 
precise degree of the injury done to individuals and 
to the community ? the exact menace to society in- 
volved in a merciful sentence ? If not, (and still more, 
if the judge should prove to be impulsive or fickle in 
his temper, or if the jury and not the judge should be 
entrusted with the determination of the length of sen- 
tence), how could the grossest inequality and even in- 
equity in the apportionment of punishment to different 
individuals Im? avoided ? It has not been avoided. The 
experience of all prison officers affords countless illus- 
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trillions of the glaring contrasts lietweeu sentences pro- 
nounced for the same or different offences upon prisoners 
convicted in different courts, or in the same court on 
different days; contrasts most exasperating to such 
sense of justice as is found iu the breasts of convicts, 
and calculated greatly to diminish their respect for law 
and therefore their disposition to obey it. One in- 
stance, in the State of Illinois, will serve by way of 
illustration, instead of thousands, where two juries sat 
upon the case of two burglars convicted separately of 
robbing the same store ou the same night, in partner- 
ship with each other, and one of them was sent to the 
penitentiary for one year, the other for three years. 
Ijut more striking still is the evidence accumulated in 
the Eleventh Census of the United States as to the 
inequality in sentences in different States, often ad- 
joining each other and alike in all essential political 
and social conditions. The average sentence iu one 
State, for all offences, has been proved Xa he more than 
douiile that in another; and the want of cougrnity iu 
sentences for different crimes, in detail, in different 
localities, is amazing to conteiuplate. It does not seem 
to be the fault of the codes, so much as of the courts, 
if it is a fault. But, U])on its f.u^e, it is the condemna- 
tion of the entire system of fixed sentences for x>artjcu- 
lar criminal acts. 

All definite sentences may be assumed to be unjust, 
either by way of excess or of defect. They are also 
inexpedient. Short sentences fail in many cases to 
make any impression other than one of indifference to 
imprisonment: they beget a class of minor recidivists 
known as niunders nr rejieaters or revolvers, who are 
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continually in and out of prison, which becomes their 
princii)al i)lace of abode. A man named " Silly Kelly " 
died in Edinburgh, in 1872, at the age of eighty-two 
years, who had been convicted of drunkenness and other 
petty offences three hundred and fifty times; it was 
estimated that he had si)ent more than forty years of 
his life in prison. Mr. Frederick Hill has officially re- 
ported the case of a man in Scotland, who was convicted 
more than one thousand times. The superintendent of 
the New York City Workhouse, on BlackwelPs Island, 
once said to the author of this book, " We have pris- 
oners who are repeatedly committed, on the charge ot 
drunkenness, for the uniform term of thirty days. 
When their term expires, they return to the city, im- 
mediately proceod to drink again to intoxication, and 
are reconnuitted on the day following. Our guards are 
allowed, by our rules, one day off each month ; and, 
really, the only difforcMice l)ctwoen the guards and the 
prisoners, in this respect, is that the latter are locked 
up, while the guards are not." Long sentences, on the 
other luuid, especially life sentences, depress the convict 
too much, by depriving him of any well-founded expec- 
tation of any end to the weary routine of a life without 
object or stimulus, except in the grave. 

Definite sentences are never reformatory, since they 
are in fact retributory, and are fcmnded on the character 
of the act, which is past, having occurred prior to the 
sentence, and is therefore irrevocable. Reformatory 
sentences can l)e based only upon the character of the 
actor, which it is desired to correct, but the time re- 
(piirod to alter it cannot be estimated in lulvance, any 
more than we can tell how long it will take for a lunatic 
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recover from an attack of insanity. There ia an 
aoialogy between crime ami insanity, which may he 
piislied to an extreme, yet is nsefiil for our present 
purpose' 

' Tlio wwlogy bptwBon critno and Inmnlty waa tlio tliemo of an exr 
Iflinpomiieolis nddrKss iiiiule by tlio nutlinr, in IW(i, lo tlio innlBtaa ot 
llio EliuiRi tttitmmalivy, of wliiiili llic follnwing wen' Llie bwulsr — 

I. TliebuiliolliiBuiiiy iBplifBicnl.itsnuiDlfGHtaUoiinBrfl ti)i;iin»l, 
meiitKl, aiiil mnral. Tlie aniue la truo )ii large mowiuro o( criuiiiuU 
proiwnailipi. 

a, Iiumnlty niitl criino nre boih horodlUry — to wlial extent ia not 
dcHrilUil]' kiiiiwii. Tlio prvdikpiwiliou to Ixilli is ollen conguuilai. 

3. Tim npiinxKli nt in.iaiiil)' and tlie ^rowtli ot criniiiial clinrwiler 
Kra aliko gmdual, In man; liwtiuiaeB, and uuiuspuctvU by tlio victim 
ot oitlier. 

4. Tlio diniiEti troin iiipiorenco lo dujinivity coircBpoiidB with tUe 
altonuioii ill iMriMHial eliknKMr obst-rvabis in thu itiwuic, 

5. Thn liinntic and tlis criminal btilh lunn theorlrs. to account lor 
llin pvrvHtBiuu i>t wbiob Uioy am moru or Iihb conscions, wliluli ore 

< very tnr reniormt from tlie Irutli. 

6. Ttie naulIuatallDns ot Inmiiity ossDme one ot tvo optMsita 
torms — iiiiilue sxniLAtioii or nndao dHpruHston; <n eitlier torin tbey 
preaont tlia apfXKirani-o ol a proiioaiitiod B«U-^ullS(^)u■lSIIc^as. nmount- 
iug loBgntisin, and otlcn acconipaniod by liallucinallon or dolualnns. 
lu tliia paniaiUu Iba ruseiDblanceH belWMu insanity and crime ore 
strikinf;. 

T. As insanity ti<nds tn make progmH nnd to dnd In dementia, m 
doM the bnbltual Criniiiiai sink InLu lunral lml«cility — Ilia ciimpleM 
losa ot inuml purcvption, dopmvalion of momi tuBMn and tucliiinlioiis, 
I and [«raly»)«ol volition. 

8. Insanity and criino oro botli Llia occasion ot intensa iiain, tno- 
1 oowleul by iiiiwiiRtbillly or Itidlffenmce. 

i. llotb inoapooltaio tboir lubjocta for normal whIaI lite; uiil 
liotb ore traalcd by incorcenilion, it ot a daagerooa or iroublusoiiiu 
typ«. Tha nioUve of luoli trualinoiit is twofold, Hie care ol the 
patient ttxii tlio proteailoti oF ibo community. 

la Tb« alien ot nilber is difficult; miielt depnmls on beginning In 
ime, nnd, tor hiiccpss lu tlio effort lo develop llie |iuwer ut sell- 
nMlnliit or snlf-dlrwcioii (wliicb may bave Ihwii orlKinnlly locking, 
l«l by disuse or abuse), the ocr«pvnitlon ol the tuiieul Is ludis- 
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Except upon the theory of retribution, why should 
a criminal be sent to prison for a definite period 
of time, any more than a lunatic to a hospital for the 
insane ? Is the protection of society more effectually 
secured by an unsuccessful attempt to satisfy an ab- 
stniction, or by the seclusion of a dangerous element in 
the community until the convict, in the judgment of 
experts, who have him under constant and prolonged 
observation, has ceased to be such ? As to the retrib- 
utory theory of criminal law, it need only be said that 
crime and penalty cannot be adjusted to each other, 
unless we first find some accurate measure of guilt on 
the one hand and of suffering on the other, which seems 
to be imiK)ssible. 

Regarded in this light, the whole present basis of the 
criminal law appears to be uns(mnd — ethically, medi- 
cally, and legally : the verdict of the three learned pro- 
fessions against it, when finally delivered, will probably 
be unanimous. 

The alternative, if imprisonment is to be retained 
as the only secondary punishment, (for fines, though 
they are theoretically an alternative form of punish- 
ment, are eonunutable into equivalent terms of impris- 
onment), is the substitution of indefinite for definite 
sentences. 

Archbishop AVhately said, in a letter to Earl Grey, 
in 1832 : — 

" It sconis to mc entirely reasonable that tliose who so conduct 
themselves, that it becomes necessary to confine them in houses 
of correction, should not be turned loose upon society again, 
until they give some indication that they are prepared to Uve 
without a repetition of their offences.'' 
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Macoiiocfue agreed with Wliately in his prefereiicie 
for tiisk seutences rather thiLn time seiiteuees, and gave 
his reason in the following words : — 

"Tlie puqiose of Ihis Is U> make the man's lllii-ntLlon, wh^n 
lie la once coiivIcIimI of a, felony, depend upon Llie Kubsc^ueiit 
<^)iariicter and conduct winced by tilni, rather than on the ori);l- 
nal <|ualitr ot Ui« oRcncc." 

The first voice, however, raiaeil in favor of iHstinc- 
tively reformation sentences waa that of Mr. Frwleriok 
Hill, Inspector of the Prisons of Scotland, in the follow- 
ing words, in a report ma<le by him in 1839: — 

"As regards the question, how are convicts to be disposed of 
after Ihelr release from prison, supiiosing transportation to he 
abolished, I would buinbly suggest that it Is desirable thai those 
wboni, from the naturn nnil eireuDisiancps of their offences, as 
shown upon Iheir trial, there can he no resHinablc hope of re- 
forming, should be Itept in conliot'inenl through the remainder 
of their lives; ibe severity of their discipline, however, being re- 
laxed in various ways, which would not be safe, were it Intended 
that tbey should return again to society." > 

Hia brother, Mktthevr Davenport Hill, the eminent 
Retiorder of Birmingham, wdueed this principle to the 
epigrammatie fonnula, " Roformation or incapacita- 
tion," nieauing thereby that if a prinonor fails to re- 
form, under proper influencea, and remains a peril to 
social order and security, he shoidd be held for life.' 

1 In Mr. FtBdariek Hill's book on '• Criin*." (1803) he refers, hi s 
fint-note topnge 150, to "the plan o( using a pris<iii Hsnkitid o( moriil 
hospital, to which nllunilcn shall bu BCiit iiiilil they nre cured ot their 
b«d halilla " aa having beon " recominonded by Mr. 8iin)MK>ii, of 
Bdlnburgb, in a paper on the 'Tronlmont of CrlniiiiHU,' which np- 
peorod in tlie Lain Mnfiazinx many years *K"-" 

* " Tlie wiliool of oriminal Jurislit. to whicli I belong, )iavn not 
diMorted rpeeived opliiioiis on liKht eroundii: nr sihikIii I'irncw prin- 
ciplua uutll the f.illuro o[ tho old rjries (.it the prodiiotion ot good 
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This was in 1846. The same year, at the opening of 
tlie Civil Tribunal of Rheims, M. Bonneville de Mar- 
sangy delivered a memorable discourse on Preparatory 
Liberation, in which the same thought was elaborated 
and defended, lie defined preparatory or conditional 
liberation to be "a sort of middle term between an 
absolute i)ardon and the execution of the entire sen- 
tence; the right conceded to the judiciary, to release 
provisionally, after a sufficient period of expiatory 
suffering, a convict who apjKjars to be reformed, reserv- 
ing the right to return him to the prison, if there is 
against him any well-founded complaint." He espe- 
cially pointed out that this was the method of dealing 
with juvenile offenders already accepted by the French 
law, and equally applicable to adults.^ 

practical results }ia<l been demonstrat^xl by centuries of oxpcriment, 
varied until tlie wit of man liad exliausted all tlie possibilities of per- 
mutation. What couree llicn remained for choice? None withiu 
the scope of my imagination, save two. First, sucli treatment as in- 
capacitates the criminal from tlie Cimimission of offences, leaving at 
the same time his appetites an<l passions unsulnlued, and his desires 
unchanj^ed: or, secondly, a treatment which has for its object tore- 
form him, by leading; him to yearn after pood instead of evil, and by 
so training his habits as that he shall be able to give effect to his new 
aspirations. We are reduced, in short, to Jncajtacitdtion or to He/or- 
indtifm. Both tlu'se exjiedientM, it mu.st Iw admitted, are of very 
humble pretensions, when contrasted with the ambitious aims of 
deterrent punishment. Incapacitation limits itself to preventing the 
criminal from repeating his offence; either for a lime, as when im- 
jirisonment is employed, or forever, as by the infliction of death. 
Ihit as we are in no wise friendly to capital punishment, we would 
only use incai)aritation as furnishing the opportunity for exercising 
refornnitory action on the criminal; or, in extreme cases, for with- 
h(dding from society one who has resisted all endeavors to approve 
h'nnr'—TMfer of }f. D. Tfill to C. It Adderbi, Ksq., M. P. (1856). 

1 In 1847, M. IJonneville (who was pi'^yrurrnr (hi rol at Versailles) 
elaborated his thought in a work entitled '* Traite des institutions 
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Mr. Itroekwaj- accepted this priuciplc, as did many 
other American students ; but he did more. He sei'ured 
its incorporation into Ampricttii law, first in Michigan, 
in 1868, in the passage of the so-called Three . Ye-ars' 
Law, applying to prostitutes, which authorized tJieir 
commitment to the Detroit House of Correction for an 
indetinite term, not exceeding three year.i, and had for 
its immediat« effect a general exotlus of women of that 
class from Ihat city. Subsequently, in 187tJ, he drafted 
the original statute directing the sending of young lirst 
oCTenders to Elmira under ati indeterminate sentence, not 



compl^meniaireB du re'eime pduilcnliaire" (An ossa; on t1i« Itisti- 
tutioDB complemunt&i; to the penitentiary sysleni), In nLiuh he dis- 
cnand tlie pnnloning ]H)wer, conilitionnl libcriiticin.tH>licesurTei11uice 
or liisclmrgeil oonvicu, patronnge {aiil lo disoliarged coiiTictn), and 
r«b»bititntlon. This was illMribulerl by l)io Frencli Gnturuiuenl t» 
\be iiiemlwn at botl) Cliainbon. aa tliougli ii liad bern an ulflcial 
diKUMienl. la INM lie publisbiHl a latcer work in two vollimus en- 
titled " Dc t'aindlioratioTi <]e U loi crluiitielln," uF nliieli the tmnty- 
rminli cbupier b devolod to tha dlsoussion ot conditional libemtinn, 
wllish, ha 8»ys, " is nothing more nor 1iib3 than tho extension lo adull 
convictK ot It principle appliwl with aucb bucods* to juvenile ofTi'n- 
den." He iniisu tbM "as a skiltui iihyslci.-in givci or wittilioMs 
reuiadial treatoiL-nt ucrordinj; na tha putient is ot i« not cun-J, so 
ought Iho expiatory troatmuut iniponod by law upon tho criintnal lo 
c«aah, wlien his aineudmnnt is cnniplele; fiirLlior detention is in- 
openttiTe for gooil. an aot ot Inhumitulty, and a nepdiun burdvn to 
ItiB state." Society sliould say to the pris'incc " Whenever yiu 
give ntlntaniory evldeiir« of yonr i^nnine refonnaiion, yon will ba 
tostiv], under the operation o[ » tickcl-ot-loave ; tliuslhn opportunity to 
febriJga tlie tnrni nlyuur Iniivisonineiit U pisciil in yirarnn-n hamU." 
This courMi is, in tiis opinion, recomniendwl by ronsldaratiimn u( llie 
Biwuor deterrent offocl of loni^ wntonoes by tiie courts, and of the 
moral encouragHUient griven t<i iho prisoner by the hope liold nut lo 
him, an wfII hs of tho aid reuderud to disci|ilhie in the prison ; hIko 
tor econamic nod socioioKical reasons. In his s'l-nnd toIuidp lie 
expn«s«>s Bathitaction with the Irish graded synem and the exoellent 
r«(alte thereby seuuriHl. 
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to exceed the maximum tenn named in the New York 
code for ea^jh of the offences of which they might be 
convicted. He then proceeded to show, in the organi- 
zation and government of the new Reformatory, what 
could be done, by the aid of this weapon, in the way 
of making good citizens out of bad. This is the signal 
service to humanity rendered by him, which has settled 
his position in tlie history of criminal reform, despite 
any errors of judgment on his part in the details of 
the application of the system. 

The principle of the indeterminate sentence, with 
majority as its maximum, for juvenile offenders, was 
already familiar to us all. We were also accustomed 
to the operation of the commutation or good time laws, 
by which the actual term of imprisonment is abridged, 
in conformity to a standing rule in force at the time 
when sentence is pronounced, as a reward for good con- 
duct while in prison. These were helps to the accep- 
tance, as an experiment, of the indeterminate sentence, 
so-c-alled, though the true indeterminate sentence has 
neither minimum nor maximum, and no one has had 
the courage to propose its adoption, as yet.^ 

The Klmira system, in practice, is a combination of 
marks, gnules, and the parole, under the indeterminate 
sentence. The division of prisoners into grades, and the 

1 Since tlio above paragraph was written, my attention has been 
called to the fact that in New York the maximum Hmit has been 
remove<l. Theon'tically, its removal can be justified, and logical 
consistency probably requires that it should be removed; but pru- 
dential and practical arguments can bo adduced against pushing a 
soun«l principle to this extreme, in advance of its general and decided 
acceptance by the public at large, on the following grounds: (1) Such 
action is unnecessary, since, if the maximum is sufficiently high, tlio 
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pratitice of promotiug them from one griulo to anollier, 
were iiiethoiU prescribed hi Mas sai' hit setts by liiw iu 
1826, and followed in the MasaacliuBetls State Prison 
for many years. But, so far as appears, promotion was 
not offset by any corresponding power of degnulation, 
nor was the sentence sliortened as a reward for winning 
one's way into the third or Itighest ulass, neither wns tho 
claasilieatiou determined by marks. Whether this was 
an original Massatthusetts idea or borrowed from Aus- 
tralia is uncertain. It apparently did not give satisfac- 
tion, for it was ultimately dropped, and is now pretty 
much forgotten. 

Marks are useful, but possibly not essential, as a 
means of keeping the record upon which a prisoner's 
promotion or degradation depends. They should of 
course be given in the three divisions of his daily life, 
for obedience to rules of order, work done in the shops 
or elsewhere, and diligence in study. Their number is a 
question of pnre detail, like marking in school: the 
highest mark may be three or five or ten, it matters little 
which. Bo, tM), the number of classes may be varied, 
according to circumatances. The indispensable feature 
of the progressive classification scheme is that prisont^ra 
shall be raised and lowered in the scale on the basis of 
their merits. There are, however, instances iu which the 
arbitrary remission of punishment by loss of rank is jua- 



Hame purprar is sulisprvpil u If tlii-ra were no miximuiii : (3) tlie 
public auil the courts arc rclncuuit to pliice in tlic hontls at luiy man 
or Bel d1 inmi iiiilinilteil |>nwHr in lielain a ytmm't tor life, rvgiirdleas 
at the gravity □( Ihe offcnou •>( whlcli ho U gaWj. pspcoially l( ho ia 
■ foiing oiAii mid a lint oBeader; pi) there is diiiii^r tlial a, muitloa 
may sol in. wliioli will ■■ncnDrage the euemle* ol the sfstein tu aWTS 
(ot a ri'tuni lo ilcfliiiiii Hntcnces. 
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tified, by the effect upon a discouraged man. The good of 
each convict and of tlic iKxly of convicts is the end sought, 
and anythinj; which tends to secure that is proi)er. 

Conditional lil»i*riition or the tick€*t-<»f-leave is not to 
be confounded with the indeterminate sentence. Condi- 
tional libt^nition is the act of the executive, not of the 
judicial branch of the government. It is the release of 
a convict, ]>ri()r to the cxjiiration of sentence, on proba- 
tion, if, in tlu* juflgment of those in the most favorable 
lK)sition for fonninj^ a corn.»ct opinion, there is good rea- 
son to Indie ve that he will henceforth abstain from 
crime ; but he is released with the express undci'standing 
that he is still in custody, and that if he disappoints 
the expectation entertained of him, and relapses into 
criminal associations or ways, or manifests sii^is of being 
about to do so, ho can and will be arrested and returned 
to the j)rison at any time durinj^ the continuance of his 
ticket-ol'-leave and before his liability to the criminal law 
terminates by his absolute discharge. Wherever condi- 
tional lilicration is ])ractised, except in the United States, 
this privilege is granted under a detinite sentence: this 
is tli(^ case in Kn^dand, (Jennany, Switzerland, France, 
and Holland. The usual custom abroad is to delay the 
givin^^ of a i)arole — in Sweden until the convict has 
served ten years ; and it is regarded more as an act of 
grace, and not so much as a reward, to which the man 
who has earned it has a title.^ 

1 Tlui first api>li<"jition of tluj principle (»f coiKlitidiiiil liberation or 
" ti(krt-()f-U':ivo " to adults was by tin* English (Jovernnient, after the 
failures of tlir systrni of transportation. IJy tlio law of 1S47 this privi- 
lege was grant«'<l <»nly to convicts shipjied to Australia: but by tbo 
AcM of \Kh\ lirkns-of-leavr were authoriz4'<l to bo granted also to con- 
victs incarcerated on English soil. The system of conditional libera- 
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It seems more imimrtaut to define the principles ui>mi 
which iLe Elmlra system is fuumled, tb3.n tu describe iu 
detail the architucturai and otber atruetuml arrange- 
ments and the general management, liuwever interesting 
that might be.' The great underlying thought in that 
institution is that criminals ran be reformed ; that refor- 
mation is tile right of the convict and tlie duty of the 
Statti; that every prisoner must be individualized and 
given the special treatment aflapted to develop him in 
the point in which he is weak — physiojil, intelUtctual, 
or moral culture, in combination, but in varying propor- 
tions, aiHTonling to the diagnosis of each ease; that time 
must be given for the reformatory process to take effect, 

tlon (Oermaii, Krtaubt-pait) was wkipced by Hie KliigJora ot Sujon; 
111 IBBi; Mill III lliosame yckr liy llin Gnuiil Hufliy <>[ OI<U>tiburg; in 
1808, b? tlia CiuiloQ ot SarEuiSf, in Switivrlnnd : in 18«ll, bf the 
Kingdom nf Sorvia: tii 1H7I. by llio Germiui Empire: in \»TA, by the 
KiiiKdoui at Denuiitk, nlwi by the Cauiou o( NpurJiluO ; Id 1870, by 
tlioCuutoii lit Vaail. itlwi by llie KiiigiTutn of CnMia, in Ilmigary: 
In 1X78 by llio Cnntnii ot rntonraldeu ; in IK8I, by ilie Kingdom nt 
Hnlluid; In IHK>, by the Eni|iira ot Jafan : ■" INMi, by tlie Frvnrb 
lUipublio- 111 ni<uD kI (lii'Bc oountricB It il mniiectcd. an Iti tlio United 
Sums, with the [nilputrinirinto icnii^nt^. tn all ot tliem it is hailKcd 
ftboiit with nioro or Ima iin|i#rKiions li'l^l rvntrlrtiuriH, wiiicli lend to 
defeat the «nd in viow in >ia tMinctmeiii. 

' An Hpoln|:y sMina to be dnu lo ilxi other Ain(?rii'an inaiitatlona 
limndod upon llio Klniirn priiiaiplc and in aomHutuI opcmilou, fur 
tCiving what may iieoni to ln> niiiliie iininiinimiiv tn tin- New York 
Bi'tununtory at Eltnira, ua il It werf the only nno worthy of men- 
tion or diMiinsion. Thl* i» by no utcans Iho auihoc'a n|iInIon. The ' 
Hamachiiaella Keturniiilnry, at ('nniMnl. In parlirular, alionhl be 
oarefally atndlnl, ilnirr it in atnine in some of the vi-ry panlmlani 
In wliioh tbti New York Kcrormatory U woak. But Khulni i* tlin 
mMhal instllnlliHi. fin ■iip'^inlRndenl, Mr. IlmckifHy, won vnv ot 
tin llltio K^iiip lit advaiionl thlnksni upon thfs (|<ie«tinn who ilanil 
to advUe the nrv •Icinirtutv and to clabomle it in I niajci nation, lw(i>rn 
ibnit ld*as Wi-re Kitnn ninoivis form and ■nhnbiniTc. lie baa Imi-n it* 
ci\>^ttor. and lina Ih«mi i*oiilTnilmi>ily in cbiii^- ul ii,fnini the dny it vent 
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before allowing him to be sent away, uncureil ; ibat bis J 
cure is always facilitated by his co-operation, and often j 
impossible without it; that no other form of rewards J 
and punishments is so effective, in so many instances, a 
transfer from one class to another, with different privi- I 
leges in each ; but that the supreme agency for gaining ] 
the desired co-operation on his part is power lo<lge)I in the j 
administration of the prison to lengthen or shorten. J 
the duration of his term of incarceration. The other j 
great thought, here insisted upon as nowhere else i 
world, is that the whole process of reformation is educv j 
tional ; not meaning by that term the injection of infoi^ •] 
mation without assimilation, but the drawing out to its^ I 
full natural and normal limit of every faculty of thsT 
body, mind, and soul of every man who passes throu^ I 
the institution. This is accomplished by all sorts of'] 
athletic traiuing; shop work, military drill, gymnastics, 
Turkish and other baths, massage, and diet ; by all aorta ■] 
of intellectual discipline as well, including not merely 
class instruction and the hearing of lectures on subjecta 1 
in which prisoners most need instruction, but also sys^-j 
tematic reailing under direction, and examination upoS'T 
the books rea*!;' writing for the Summary, the prison | 
weekly which circulates instead of the or<Unary daily j 
newspaper within the walls ; and debate, in the presence I 

opeticJ until now. It baa leemeil belter Ut conflua llie readet^l J 
Ml«iilion to til* moat atrikiiij; nix) orighiul examiile of the li 
prison than to dissipate bi> tliouglitH by dwelling iipoii pOH 
difleruncea in the spirit and aitiultiialratiau of pHsons nf llila el 
Tlio application of ihu Elmira iirinciple lii womtii may Im Mudial.'l 
ill the Maa.iachuM'tts PriM<n r»T ^omun, at Sliorhorn. an institnlioa \ 
of whii-h all Americana have JubI reason to be prond. 

' " It Bppivrs tn me that we liavu a right to bellere In Ilia i 
tion of character ol a ptiaonor, wlio at the beginning ut hU ti 
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of a teacher who guides and modemtes the discussion. 
Triule instructiou is made prominent. The aim of the 
institution is to send no man out, who is not prepared to 
do aomethiny well enough to bo indeptjndeut of the 
temptation to fraud or theft. 

If the question is asked, Where does the punishment 
come in '.' the answer is ; In the discipline, which is unre- 
mitting and exacting; in the violence done to the crimi- 
nal tastes and habits of the prisoners, which they have 
no opportunity to indulge; in the consciousness that one 
is held in a net of influence and restraint, which one 
is powerless to break ; in the uncertainty as to one's 
ability to earn a discharge in time, or without too gn^at 
a personal sacrifice ; in the regularity and monotony of 
life under a rigid rule. Certain it is, that the worst 
men prefer to be sent to a prison organized on the old 
plan, and that tliere have been moments, when the 
strain of anxiety to win an early parole has been bo 
ominous of possible mental derangement as to alarm 
the superintendent and compel him to relax the pres- 
sure upon certain sensitive spirits thought to Iw in 
danger of eclipse. For the generation of the moral 
force necessary to carry the mass of prisoners upward 
and onward in a gieat reformatory current, oasociation 
(under necessary restrictions) is indispensable, which is 
the reply to the criticisms upon this system by the ad- 
vocates of the Pennsylvania system. Nor is there any 

iiicarceration, look pleoaura only in reftiling ot » trlvoloiu sort, but, 
•rior hariiig alieudHil acbixil for severul uioiitlis, draws tniin ttiu 
library none but aoientiflo or otlirr wrious workn, hik] ■asiiiiUa(«a 
llialr coiiteiiU. OS tl>o leiiclier known, from his aniwora to the quDKt ions 
piitoni« a iiii>nih lo all |ir1ioiiBn eancenilii( lh«lriBwlliig." — Da. 
UuiLLAUHH "J Sicilztrlaiul. 
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point in the observation th^t aesocifition and routine are 
inseparable, and that iudivtdtial tTeatment is impussible 
without cellular separation by day and night. If that 
were true, it would b« necessary to liave a separate 
class-rooiQ for every child in school, and to build our 
churches with separate stalls, as chapels arc coustrucled 
in some foreign priaons.' 

r The Elmira system has been adoi)ted in whole or in 
/part, and made applicable to all or a part of the [ 
' oners, iu several other states : iu liLassachusetts, Pei 
' sylvania, Ohio, Michigan, Illinois, Miunesota, ] 
and South Dakota. One advantage gained from it is 
that it compels the study of the criminal himself, from 
all points of view ; also the study of the causes and con- 
ditions which have made him what he is. 

Above all other systems, however, it demaiide dir 
tion by a man of the highest integrity, attainments, a 
consecration. It has dangers peculiar to itself, 
least of these, perhaps, is the liability to bribery i 
comiptiou of the warden, if he has the power of relet 
to secure the earlier discharge of convicts not entitlfl 
to consideration on account of their records. It is f 
more probable that, as the result of our widespread i 
ceptance of the doctrine that office is the reward of j 
tisan service, and that parties can only be held togeti 
by the hope of plunder, the position of superintendsi 
of a reformatory prison (and all prisons should be » 

1 For a fall aod detailoil aoeoont ot tho adm I iiiit ration o( tlM ■] 
Um at Elmira, the riHtilar la relnrred (0 " Tlie New York S 
tonuaUny in Elmira," b; Al«XBiiiler Wiiiler, F. H. S.. (Lnniloii,! 
or lo lUo moro recent " Year Book* '" of tli« tnatitution iu*lX, 
luller aru liuelj anil [•rQfaself illiulrateil. 
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matories) will he given to an iiicom]ietent man, in 

■lit of a political deVit. 'I'lie art of practical iKjJi- 

I has been well define*! as "the art of |>aying your 

H at someliiwly's else exiiense." On tliia suhjei.^t the 

t may be excused for quoting from himself ; ^ 

a warden is given IiIh place as a reward for party scrviiv, 

I U ia so far dlsqiialillvd tor tli« highest succt»B, by l\w very 

s and aptitudes which Hi him to be a party leader. But 

UI«Tor may be his fitness for the position, it Is certain that, 

ir a political administration of prisons, he will be ttinit^il out, 

(benevor the mnlrol of tlii^ giiviTnnieiit pasncs into Lbe hands of 

ttie opposite party, or evpu of a iliSitriint faction of his own jwrty. 

I thiTRforf! lltllt! iiicliic'cmcnt tc master the business en- 

1 to bim. Wnrao ihan that, the snbordinalp positions in 

Ixia gift nre regnrileH as comitere Id the gnnie; and unlets hr has 

■ hlmscir the sense and skill to play them for all that they are 
I worth, [tiesc niliiur api>uiiiint;nls will he ilielnted to him, and ha 

will be forced to put up with incompetency. If not with disloyalty. 
There can be no pri»on rcfurm In the I'niteil SMlt«, luilll the 
divorpe of the prison syiiloiu from practical politics is pronounced 
with such authority as to prevent any subseguent reunion of the 
two." 

What (constitutes romjietency ilejiemls uiiou what is 
expected of a public officer. If nothing more than that 
prisoners shall not escape, a soldier or a policeman will 
answer. If a iwcnniary profit from convict labor is de- 
mAudeil, the warden must bo a, good business man. If lie 
is to make the prison a factor in oaucus and convention 
politics, he must \m a "fine worker." In any event, he 
miiKt lie a judge of liuman nature, and capable of hand- 
r ling men. Honest ho must bo, of eonrse, and kind, for 

■ if ncit kind, he is a]it to he l;u-king in pergonal bravery. 
^)ut if lie is to be the centre and mainspring of ednra- 

uial and n'rormatory infliionce, he must Ite unsur- 
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passed as a teacher and as an example of purity. The 
work of uplifting the degraded is one which calls for 
the highest qualities of soul and of brain. It is a work 
which it would not have shamed Phillips Brooks to have 
undertaken, at Charlestown or Concord ; and, until we 
have the best men in this position, we cannot look for 
the best results. Where the personal fate of a thousand 
or fifteen hundred men depends upon the application to 
duty, the insight, the moral honesty, of another man 
clothed with almost despotic power, it will not answer 
to give that power into the possession of one who does 
not understand his responsibilities or who is unequal to 
them. But, if he possesses the requisite characteristics, 
no imaginable force will add so much to his power for 
good, as the right to fix the date of graduation of his 
pupils. 
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ClIAPTEK SI. 

CRIMINAL ANTHBOPOI.OaY. 

The scientific stuJy of the jiiiysieal ami psychical 

peculiarities of criminals is a now branch of anthropo- 

lu^ii'iil in ves ligation, to which the name uf criminal 

I anthrupology has been given. Crime is ailntitted to he 

an ethical, social, legal fact : is it or is it not also a 

biological fact? Naturally, biologists are disposed so 

' to regard it, and they look with envy and disgust upon 

L the mass of clinical material for biological and authro- 

logical reaeurch which is allowed to go to waste, from 

\ the lack of scientific curiosity, in prisons. The con- 

' elusion \o which such study points, iu the estimation 

. of men whose opinions are not to be dismissed without 

I due consideration, is, in the words of Benedikt, that 

"The brains of criminals exhibit a deviation from the 

[ normal type, and crinttnals aie to be viewed as an 

anthropological variety of their species, at least among 

, the cultured races." 

There is always danger in speaking of groups or 
classes of men, without reservations, such as that a 
I pjirticular observation is meant to apply not to all in- 
[> dividuats of the ^roup, but to the majority ; or that it 
I is intended as a gene i-alizat ion expressive of an average 
L'Oondition and tt^mlency; or that it is true of all mcm- 
L bers of thi! group who fall within certain defined limite, 
l;and tliat the exccptiouH are ouUiida those limits. 
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Precisely what constitutes an ** anthropological va- 
riety " is not quite dear. Hut certainly it is a group 
of whicih tlie pliysiciil, mental, and moral composite, if 
we could arrive at it, would differ from the correspond- 
ing composite which should include all mankind^ or all 
of a given riwe, or all the members of all other groups 
exclusive of the one under observation; and it might be 
assumed that it would also differ from the composite of 
any other group that can be named. Probably, too, if 
our knowledge of its history were minute and extensive, 
it would ai)pear that it had been generated, under the 
l)ressure of a special environment, by inheritance ; and 
we might even be warranted in predicting for it that it 
would continue to exist and grow, as a distinct aggregar- 
tion of individuals more or less remotely connec^ted with 
each ollu^r bv blood, on account of marital unions be- 
twccn its nionibcrs and the resulting iutensihcation of 
the hereditary criminal strain. Tlie result of this pro- 
cess of evolution of a separate class in the community 
would be that, upon the whole, the individuals included 
in it would bear a certain faniilv resemblance to each 
other, manifesting itself in the absence or defect of 
certain physical and i)sychical traits common to other 
men, and in the corresponding overgrowth of other 
organs, functions, or habits. 

The (piestion to be answ^ered, therefore, is whether 
men who have been convicted of crime and sentenced 
to imprisonment constitute such a group ; whether the 
percentage of known criminal peculiarities of any sort 
can be ascertained and compared with the corresponding 
percentage for men not convicted and sentenced ; and 
whether the differences \vhich can be demonstrated by a 
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siilficient uiimber of observations pointing tu j, fomiiion 
uoncluaiou are due lo hei-e<Hty or ouviruiiiiient, or to 
berth, ainl, if to both, iu what reUitive proportion. 

A uiiltitiiile of medical and oth^r scientitin men, with 
greater or less aptitude for this sort of inquiry, have 
hatl their attention directed to this question and are 
seeking for its solution. 

It needs no apparatus for minute and a4M;iirat« meas- 
uremeats, with rules, scales, callipers, and goniometers — 
no chemical analysis of blotMl, tissues, anil excretions — 
no careful experiments lo t«8t the degree of nervous sus- 
ceptibility of dilTerent sensory organs — no specially 
devised psychical tests — tf> enable a common man, fa- 
miliar with criminals, through his relation to them as an 
officer of the police or of a court or prison, to describe 
their most obvious and striking characteristics. As a 
woman masquerading in male attire can be readily de- 
tecteil by a trained eye, so a thief can be known often 
by liis looks and motions. A " furtive " look (furtive 
from far, Latin for thief) is the look of a thief. Hut so 
can most mechanics, and even professional men. The 
demand m»le by evt'ry avocation in life upm its vota- 
ries for siK^cific exertions on the one hand and sacrifices 
on the other, never fails to leave its impress upon the 
figure, the altitude, the entire bearing of the man, and lo 
affect even his dress and gestures. This is not saying, 
however, that bankers or clergymen or editors or hotel 
clerks fionstittite distinct types, or that by anthropo- 
logical study each of tliese groups of men engaged in 
similar pursuits cotdd lie shown to constitute a type, 
that ia, " an f.nffmbh of distinctive characters " tending 
to pcriwtualc itself by sexual selection. 
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The (Tiininal anthropologists dissect the criminal, so 
to speak, while he is still alive ; measure every anatom- 
ical dimeiisiou of skull and trunk and limbs, record the 
color of his hair and his eves, take his temperature, test 
his vitality with the stethoscope and sphygmograph, count 
his inspirations and expirations, search everywhere for 
evidence of abnormality of structure or of physiological 
action — for the pathological ; and they extend this 
search to the internal organs, if the desired opportunity 
offers itself for an autopsy. It is a tedious process, if 
thorough, involving as it does, the examination of a mul- 
titude of individuals, and the comparison not of isolated 
phenomena, but of aggregated groups of phenomena. 

What have they found ? A general answer to this 
question is all that can projK^rly l)e given in a work not 
medical but designed for lay reading, avoiding as far 
as possible technical terms and omitting observations 
which are incomprehensible without a minute acquaint- 
ance with the anatomy of the human body, i)articularly 
of the brain and nervous system. 

Amon*^ the anatomical peculiarities noticed by stu- 
dents lik(» Lombroso, Ferri, Ik^nedikt, and many others 
who might be named, arc the shajK*. of the skull, includ- 
ing cranial asymmetry, microcephalism and mac'rocepha- 
lisni. A very frequent defect is insufficient cranial 
development, markedly in the anterior portion. A re- 
ceding foreliead is common. Criminals are said to have 
a disproportionate tendency to the sugar-loaf or pointed 
head. Lombroso makes much of the unusual depth of 
the median occipital fossa. This is observable in the 
skull of Charlotte Corday, behmging to the collection of 
Prince Roland Bonaparte, which was exhibited at the 
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Second International Congress of Criminal Anthropology 
at Paris, in 1880, and gave rise to a somewhat heated 
discussion of the question whetlier she was in fart a 
criminal or a patriot.' The same authority calls atten- 
tion to the exaggeration of the orbital ar<;hes and frontal 
siuuses. Thieves are said, Ity one criminologist, to have 
small beads, while murderers have large heads; the 
sufficiency of Iiis data for so daring a generalization is 
questionable. Beneath the sknll, lienedikt clairaa to 
have discovered an uinisiial confluence of the fissures 
of the brain, and additional convolutions in the frontal 
lobe. The sha^je of the skull affects the countenance, 
in wliich have been observed certain deformities of the 
nose and ear, peculiarities in the coloring uf the eye, 
irregalarities of the teeth, pi'ondnence of the cheek 
bones, elongation of the lower jaw, and the like. An- 
other bold generalization is that which declares that the 
long and square jaw is eomniou among criminals guilty 
of crimes uf violence, but a receding chin among petty 
offenders; this is Ixild, however, only in the sense that 
it probably rests upon an inadequate statistical fouiida- 

> " Lombmao tmid tlint Iheskul) of Cliitrlntte Corday demon si rated 
kimloriiic dinnuton at llic crfininal Inm, aueU as plnlyccplinlk, Ihe 
occlpitsi InsHlw, and olhur cliuitclnM of the virile skull. Dr. Ti>- 
pIliKrd nspondnl by mlHnning that thu skull or Charlotte Cordujr wu 
normal, uid that it presDiits all the proper characten of tlie skull nt a 
woriiuti. The platyoepUalic waa a. uormal character, uid the vtnnic- 
ular lossotte v/aa net an anomaly, and there was nothing irregular In 
the skull, unless It should be Its pi sly cephalic: and he said It was 
laru that a akull wa« the ume In all its parts, and on both lU side*. 
Bencdikt said that according to his belief one had as uiuoli right 
to nay tliat the occipital toasetto was an indication ol predisposition 
to lieiDorrhoidt aa lo crime. Ferrl and tiombroso replied vigiiitnisly 
to Iton'-dikt. while Senator Molesoholt came to his aid. " — Dr. Wil- 
B livpurt to till- tiniitlisouiaii Iii:ititutiou. 
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tM-n : o:L-rT:i#i, it is m^wlv the application to convicts 
of a Lai.kLrvr^i {'hysirrsmoinical remark. The promi- 
!!•::.*■►• «>f :Le orlmiual ear has been especially noted. 
Pri^^^ners an=- said :o have wrinkled faces; male pris- 
oiiers have often scanty l<ards : many hairv women are 
fi.>uri<i in pris^jn. Red-haired men and women do not 
seem to i-* ^-iven to the commission of crime. Similar 
remarks raicrht Ije quoted relative to the skeleton, such 
as that cunvicts have long arms, pigeon-breasts, and 
stoop; n-j shouliiers. 

Some of the physiological peculiarities noted are dis- 
orderetl nervous action, insensibility to pain, quick and 
easy rH?overy from wounds, defective taste and smell, 
strentJTth an»l restlessn«*ss of the eye. mobility of the 
facf ami hamls. left-liandetlness, excessive temperature, 
j)erverte<l s*:*!^ ret ions, abnormal sexual api>etites, preco- 
city, ami so forth. Some medical writers say that the 
hcarin'.^ <»f criminals is defiM-tivo, others that it is preter- 
naturallv acute. Some affirm that color-blindness is 
])rr*val«-nt amoiitj them, but otliers tliat it is rare. They 
arc usually sensitive to climatic and meteorological 
influenrcs. A very comnum observation is their freedom 
from the habit of blushing, but this may be a psycho- 
logical rather than a physiological phenomenon. 

Intellectually and morally, criminals are for the most 
part weak. Their mental feebh*ness is sometimes so 
marked as to j)roduce the impression of partial imbecil- 
ity. (With the criminal class we must include prosti- 
tutes, for prostitution in women is almost the equivalent 
of crime in men). This weakness shows itself in inat- 
icMitiou, lack of imagination or the power of repi-esenta- 
tion, deftMtive memory, lack of foresight, and general 
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aversion to mental exertion. The crimiiiiil is oftt'ti 
unable to picture to himself the prubable trou sequences 
of a criminal action ; he cloea not know how to guard 
himself against dttet'tion. As a chiUI, the <!hance8 
largely preponderate that he was a truant or a dull 
pupil, inclined to mischief and disobedience. Stupidity, 
suspicion, and cunning naturally go together. In his 
emotions he is stolid or volatile, never well-balanced. 
Among female convicts nervous explosions or " tan- 
trums " are au orditiary occurrence. Emotional insta- 
bility is a common Gharaoteristic of prisoners; they are 
easily made to weep or laugh, but feeling with them 
lasts not h>ng enough to lie translated into action ; they 
can not form a resolve and stick to it, whether for good 
or fur evil. They crave constant stimulation and excite- 
ment The curse of Reuben is u^wn them : " Unstable 
as water, thou shalt not excel." To this, no doubt, in 
combination with other causes, may be traced their gen- 
eral tendency to vagabondage. Their sentiments are 
often fictitious and artificial. Their attempts at art, in 
literature, drawing, and modelling are for the most part 
grotesquely crude, rarely or never worthy of serious 
approval. They are like the insane, in respect of their 
immeuae egoism ; ' this lies at the root of tlieir insensi- 

■ " 111 the dverneTalo. either (1) viul hileninl laeta urs morbidly 
lutoiiBlliHl, or prijcei'd ftlinariiinlly, anil aro lliorerum ccnisiuiiily iwi^ 
Cnlved liy cmisclniiiiiiugi' ; or fi) Ihe M-niu'ry uiirveB an> iilitusn, and 
Ilia |wrc«|itl<>nii1 centres weak mid slaiutUii ; or (3) prrliaps tlipu 
two lUviMlniia Irorn tlie aarm eooxM. The result In kU tlinxi cuhbk 
U liiM the 'Ego' is (ar more »Tn>iig1y ret>n!i*iiit»il lii cuiiwlousneu 
tliiui UiH iiDHKe of tlie exlcniul wi>rlit. Tlie F)C'^'<i>nlnc. rnnso 
qut-ntly, neither knows nor gnrfa the phenomenon of th« uni- 
verse, Tlio effect at tliln ■■ » wuit »f inutrest uiid nyitiiinthy, mid 
an iiii-a|>iu'il> III i>du|>t iiiiiiirtlf Ui UHlure uiid liuumuity, Tlie ab- 
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bility to the suffering which they inflict, and it i 
reason of their indifference tx) odviee and reproof. AS 
Bometimes shows iiseU in ridiculous displays of vanity. 

Moral considerations have very little weight with J 
criminals, as a class, because they do not apprecialefl 
them. Law is a notion which they do not comprehemll 
very clearly, either hutnan or divine ; it has no basis, ilt4 
their conception of it, but is something purely arbitrar7\|J 
to be resisted and violated, if they choose. They see 
to be deficient in conscience, congeuitally so in son 
cases ; or their conscieuce is perverted and acta in as^ 
inverse sense. They are treacherous and readily in- 
form upon each other; prison officials soiiiHiiiies em- 
ploy them as spies, and information of a eoiiteniplatod 
revolt is almost invariably )pven to the wardei 
vance of the attempt, often by the very prisoner wIio4 
planned it. Lying is congenial to them; to have de- 
ceived somelxHiy, especially a superior officer, is a joke 
and a victory. Dr. Wey thinks that the basis of all 
criminality is the inenulicable tendency to lie. Ur. 
A. Krause thinks that it consists in the love of pies 
combined with aversion to work. This remark su^ests 



Mnee o( reeling, ani the [ncairacky ot adnpution, rntquently ■ 
cnmiMiiiirJ lijr [lervpntliiii of the iiiHtlnots an'l liiipulus, iDkke tT 
eKo-DinnlM itii «iti-sopla1 Iwhie. He la a uioral lunMic, » 
A pesglmixt, nn anarclilHt, B mlsajilhmpe; and lie is all tliuM, 
ill liiA ihnuKlitB anil Ills fMlingi. or also In liis actions. The ■! 
lucniiist the anli-aonlal ego-ninnlac, hlR itipnlaloTi froiti tlie ropIbI bi 
areneciMmr; tunctioniot the latMr; and If it ii not capable olai 
plIshinK it. It i« a aiRii of waning vital power or serloat alln 
Toleration, anJ ahoro all, admiration ot the pen-mnnlac, be he M 
(heorr or In pmetlre, la, so to apfak. a proof thnt ths kidneys o 
loflal orKitninni iln tiot ncciniiillnli llieir tiuk, tliat society i 
Bfighfs Jim-nse." — '■ IJogoneratiim." by Mux Nordiiu. 
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the double moral weakness of these culpalili' unfortu- 
nates — aotivB and passive inertia; inability to will 
atfimiatively or negatively, so that to ilo go<xl and to 
resist temptation are alike impossible ; often, no tloiiht, 
the thought of it does not enter their mind, and, if it 
does, it is soon displaced by the force of their aninnil 
appetites. They are apt to be intemperate or licentious 
or both. All their tastes are low. The animal in them 
preponderates. They are often apjarently incapable of 
remorse or even of j>eniteutial regret ; they rarely mani- 
fest the sense of shame. 

Such religions instinets aa they have and cherish are 
frequently pure supei-stitiou, like that of tlie famous 
Italian bandit, Gasparoni, who jirided himself that he 
had never committed a murder on Friday. There are 
four prevalent types of piety in the world ; the tlieologi- 
cal, the sacramentarian or ritual, the emotional, and the 
humaniurian. In a devout but well-balanceil mind 
these are combined in something like an average propor- 
tion. But such piety as prisoners may manifest in their 
life or conversation is apt to be pre ponderati ugly ritual 
or emotional. Theology is for the most jnirt intellectu- 
ally incomprehensible by them, and human itarianism ia 
diametrinally opjwsed to their fundamental moral iu- 
stincts, The ethical funetion of religion is to atrengtlien 
the power of self-uontrol, to alToril a snflicieut motive to 
eelf-denial and self-restraint, and to inspire self-saerifice 
for the sake of others. This it does by precept, exam- 
ple, warnings and promises. It teaehes subjection to 
the {K>wer which controls all nature, harmouy with the 
divine will, otiedience as the supreme law of life. These 
are nutions alien to the crimiual luiud. 
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Certain CTiiuiiial habits should here be alluded to, of 
which one is tattooing.' This practice, forbidden in the 
A[<)saic law (Lev. xix., 28), is common among savages, 
sailors, and soldiers. The desired ornamentation or 
marking is secured by pricking, cutting, or burning. 
The most ordinary colors are in India ink, charcoal, and 
in<li^o. The design may be on any jiortion of the body, 
but is usually on the arms or breast, and is pictorial, 
emblenuitic, or may consist in a name, initials, or a 
motto. Some tiittooing, among savages, is really armo- 
rial — a methtMl of proving family descent. Other 
motives to induli^enee in this kirbarous usage, aside 
from nu'iininj^'less imitaticm, are the gratiiieation of sen- 
timent (friendly, hostile, erotic, or religious) and the 
desire Inr idciititication in case of death at sea or upon 
th(^ iield of hatth*. It mij^ht naturally be supix)sed that 
criniinjils would be averse to it for the converse of the 
last-named reason. Probably the great majority of pris- 
oiuTs wlio sliow tattoo nuirks had them inscribed, while 

1 "T;ilt()<»iiijj is tliat strango and very ancient custom which con- 
sists in tlio intnxiuction, un<l(>r the cutaneous epidermis, at different 
depths, of ('oloriii;; matter, in order to i»roduce some design wliich 
will hv of v«'ry long duration, th<»ug1i it is not al)SoluteIy indelible.*' — 
•* JIi>tt)ire nu'dicale <lu tatouage," by Ernest Bcrchon, M. D., Paris, 

•• Altliougli iht^ practiet^ of the art is so ancient that we have evi- 
<h?nee of its i-xislence in prehistoric times, and that the earliest 
chronich s of our rare contain many references to it, yet the term 
itself is <oMip:n:itively uuMlern. It is d(>rived from a Polynesian 
word, tittlnii, pronounced toftah'nt. ('aptain (?(H)k, who lirst intro- 
duced the term, printed it tattntr, making a dissyllable of it, and this 
erroneous ]>ronunciation has followi'd tin* word into nearly every 
mo<lern l;»nguag»'." — " Tattooing Among Civilized People," by Rob- 
ert FUmcIhm-. M. I).; an address before the Antliroi>ological Society of 
\Va>hingtou, D.t'., Dec. ID, issii. 
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following Sdiiie honiist avocation, prior to tliei. lapse into 
crime, arrest, and conviction. Dr. Robert Fletther eays : 

"The propensity of criminals to tattoo sentences of a lugu- 
brioiu or sclr-coniJeninaUiry characl^r u|><m tliuir bodies in very 
remitrlubte, anil (uriiislii^g a curious jisycliologieal study. A 
Venetian convict bore upon his lireivst tliese wonis: MUrrii mr, 
come doerq ^ntr«.' — ' Wreteh that 1 am, bow shall I enil ? ' 
FJcsclii, before his attempted re);iclile, had been condemned for 
forgery, anri deprived of bia cross of the Lt^gion of Honor. While 
in prison, be tattooed the cross upon Ills breast, witli an inscrip- 
tion im]>lying tliat Ibis one conlil not he taken from him. LaciM- 
sagne three limes fonml the fojiowlng sentence: 'The past has 
deceived ine, the present torments me, the future horrifies me.' 
Oilier inscriptions of this ehararter are; 'The child of misfor- 
tune.' ' No luck,' ' No ciianw," ' Tlie child of misery, bom under 
an cvit star,' ' The galleys await me.' Lombroso gives the rep- 
resentation of a I'ledmoulese who had been a siiilor, a robber, 
and finally a mur<lerer for vendetta. On Ills right breast was the 
inscription. (Hiiro dl pcwiJicunni — ' I swear to be avenged ' — 
with two daggers erosseil above and two banners also crossed be- 
neath. A serpent was on the shoulder with its bead regarding 
the inscription. A redoubtable convict, Maasalene, a man of 
herculean strength and slse, was covered with inscriptions and 
designs. On his chest was a guillotine In black and red, with 
this legend beneath It in red letters; ' I began 111, I shall end ill. 
It Is the fate wbicli awalU me.' " 

A more oxact, if more prosaic, notion of tattooing in 
general may be gaineil by an examination of the annual 
" Uvgiater i>( Habitual C'riiulimis in Euglaucl and Wales," 
which contains a column entitled "distinctive marks," 
in which tattoo tuarks are set down with consitlerablo 
fnlness and precision. The Register for 187G, which 
chances to be at liand at the moment, contains the names 
of 2,873 criminals, of whom 000 are tatt(»o«I : more tliaii 
40 of tlicm are womi-n. The most common metho<l of 
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marking is by initials ; this is noticed in 250, while 34 
wear names, 7 dates, 6 numbers, and one a place. The 
initials and names are frequently those of the person 
so marked, sometimes of sweethearts, or possibly, in 
the case of sailors, of ships. There are, in addition, 44 
who are marked with a D, 7 with DD, and 2 with 
DDD, on the left side; 12 are marked with BC on the 
right side. These seem to denote membership in some 
society ; one prisoner shows both a D and BC, as if he 
were doubly connected. In several instances an inef- 
fectual attempt has been made to obliterate the D, once 
by a flower-ix)t, once by a teapot, and once by a castle ; 
obliteration can in most cases \ye effected only by addi- 
tions to the original design. The most common pictorial 
emblem is the anchor, which adonis 182 convicts, while 
other less poi)ular nautical ornaments are : 13 ships, 2 
boats, a capstan, a wheel, and a compass, also an angel 
blowing a trumpet, which may be a ship's figure-head. 
(These numbers do not indicate the number of objects 
drawn upon the skin, but the number of bodies upon 
which they appear — the same person may gratify his 
special taste by having two or more similar designs upon 
different parts of the body). Military life seems to 
suggest fewer subjects than life at sea; there are 9 with 
guns, one with a pistol, 10 with swords, (6 of which are 
swords crossed), one with a drum, 2 with cannons, and 2 
with piled cannon-balls. The patriotic feeling shows it- 
self in 49 crossed flags, 31 single flags, 6 banners, 5 sets 
of colors (of which one is American), 2 Union jacks, 10 
eoats-of-arms (of which 2 are American), and 2 V R's. 
The human figure is a favorite subject. The number 
who have had male figures tattooed upon themselves is 
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6,5, of which 33 are pictures of sailors, 5 soldiers, 2 
Highlaixlers, and one a pugilist Female figures, 48: 
of which some are cloihed and some nude; 2 of them 
represent Hope leaiiin); upon an anchor, one a Japanese 
girl, one a queen with a sceptre. Upon a number of 
men there are tattooed a man and a woman standing 
together ; some uf these are entitled " Adam and Eve," 
Add 2 children and 12 mermaids; also 5 figures not 
described, 5 female IniKts, 12 lieads, an arm, and a liaiid 
and heart. There are 43 with hearts, of which fi are 
pierced by arrows; 6 darts or arrows (one arrows croaseil), 
and 3 shields; <t cirt^les and 4 diamonds; 15 wreaths; 
one wreath of serpents. Among the animals chosen are 
10 birds, 4 ea^jjles, a cock, 10 fishes, 2 dolphins, a horse, 
a horse with his jockey, a horse's head, a dog, 3 liares, 
(one of which is pursvieil by a greyhound), a deer, an 
elephant, a kangaroo, a monkey, and 3 serpents. There 
are 46 floral and horticultural emblems, including 11 
flower-pots, 15 trees, 2 roses, 2 thistles, a rose, shamrock 
and thistle, grapes, and leaves. The tree sometimes is a 
yew or willow, sometimes it represents the tree of knowl- 
edge. There aie 45 stars, 3 suns, 2 moons, 4 half-moons, 
and one crescent ; 14 crowns and one coronet ; 38 crosses 
and 27 crucifixes. Convivial good fellowship has sug- 
gested 2 barrels of rum, a jug, a bottle, 2 wine-glasses, 
a cup, and 4 pi{>es. Hcvcrul miscellaneous and loss 
characteristic devices are here omitted. Many tattoo 
marks have no significance, bnt are described as marks, 
dots, spots, lines, brat-elets, or rings, which are found 
on neiirly or quite lialf the entire number of pris- 
oners listed. The mottoes deserve mention ; " Faith," 
" lioi«'," "Love," "My low," "Jesus wept," "Jesus 
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our Lord is crucified," " Dieu et mon droit,^^ " May lie 
rest in peace/' " Now or never," " Pay," and beneath the 
figure of a soldier by a tomb is the inscription, " In 
memory of my parents." * 

1 To show the precise character of the combinations of devices 
upon individuals, a few of the more elaborate and striking may 
profitably be given by vray of illustration, as follows: — 

A J . "Crown, crossed flags, 28 J 2X-, half bracelet, Jesus our 

Lord is crucided, and J.E.E. from A.N., on left arm ; 14 Jane James, 2, 
18 XT, wreath, and several dots, on left hand ; rings on all the fingers and 
the thumb of the left hand; 4X, and half-bracelet, on right forearm; A 
and 2 dots on right hand ; ring on second right finger.** 

T S . "Ureut number of dots, three crosses, 1864, C.C.W., dots, 

Hi fic X to» X, XX : . : X\', etc., on left arm ; 39 blue dots, 1801, and other marks, 
on back of lefthaml ; C'.V.V. on left shin." 

W I) . " Anchor and heart on right arm ; cross, female, man and 

flag, thistle, and two fiagH, on left arm ; bracelet on left wrist ; heart, spade, 
and 8ix blue dots, on back of left hand ; anchor, croK», an<i two rings, on fin- 
gers of left hand ; flowor-iM>t covering I) on left breast ; female on left thigh ; 
sailor, J.l)., and fiower-|»ot on loft calf ; cross flags on right leg.*' 

li f) . *• J) on left side ; M.B.P., 1870, anchor, cross flags In wreath, 

X-Ilil, and bracelet, on left arm ; X, anchor, and crown, on left hand ; rings 
on three of the left fingers ; anchor, heart, cross flags in wreath, star, dia- 
mond, female, anchor, and bracelet, on right arm." 

A F . *• Tattooed left arm ; female above elbow, deer surrounded 

by snakes (entwined), flag, monkey, cross, cock, Rebecca, heart, anchor, man 
and woman, several indistinct marks, and in<listinct letters, on right arm.** 

D H . *' Man and woman between breasts ; sailor, ship, cross 

flags, and crown, above riglit elbow ; naked woman, sailor under a flag, and 
eagle, on right forearm ; sailor, and Highlander, woman with her dress up, 
heart, and cross Hags, on left arm ; D on left side ; tree and pot on right 
buttock." 

K n . **A.S., tomahawk, bracelet, mermaid, cruciflx, and girl 

with a flag, on right hand an<l arm ; rings on second and third flngers of 
right hand ; seven stars, half-nxMm, anchor, and P., on back of left hand ; 
bracelet, (i.K., sailor and girl with a H;ig(H.H. beneath them), and English 
coat-of-arms, on left arm ; ship on brejtst." 

W 1.1 . "Crucifix, sun, moon, Highlander, woman, wreath, sailor, 

W.L., and braeolet, «in right arm; tree, Adam and Eve, mermaid, wreath, 
and bracelet, on left arm ; ship on breast ; DI) on left side." 

W T . '* Sliip on right breast; sailor and woman on left breast; 

mermaid, half moon, seven stars, S.S., heart, two darts, crown, anchor, two 
hearts pierced with darts, and half-bracelet, on left arm ; several faint blue 
niarks on back of left hand ; rings on first, second, un<l thini fingers of left 
hand." 
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It is well known that tliioves have a language of their 
own, or several language!), wlik-h aru as uniiitelligtbte to 
the uninitiated as the pigeon English of the far East. 
Tbis is called in French anjtit, and lias been elociui^ntly 
descanted upon by two of the greatest of the French 
authors, Balzan and Victor Hugo. Hugo calls it "the 
idiom uf corruption, " "the language of the dark," the 
"wardrobe in which language, having a foul dee<l in 
contemplation, disguises itself,'' a "hideous inurmur, 
more like a howl than speech." It " puts on word- 
masks ami metaplioric rags." Vet he declares it to be 
a tnie language; "a languge within a language," with a 
syntax and eveji a |>oelry of its own, whose roots are 
partly hiatuiical and jiartly philological. It i.s a con- 
glomerate of fragments liorrowcd from all languages, 
changed in form, as Iwwlilers aro roiUKktl by the action 
of a glacier, but conc^.aling within it the romcmbmnce of 
all the sin and sorrow of its emliittered invuntors, who 
have built it up hit liy bit, as the coral reefs have been 
built by the infusoria from the salt sea. Its intricacies 
furnish a clew to the operations of the criminal mind. 
In French argot, the devil is called the baker. A prison 
cell is llie rnttus, or pjacw of enforced alntinence ; a saw 
is a fandango, because when the ifet are free from fet- 
ters one can dance. The boys at the Elmira Refor- 
matory have named that institution " the college ; " Vic- 
tor Hugo says that this is common thieves' slang, and 
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adds that from this word a complete penitentiary 
system might be evolved. 

Balzac claims that the slang of thieves has enriched 
the language of France; that its bizarre imagery has 
delighted kings and its unique vocabulary passed the 
lips of women a la mode. Even literary men of the 
rank of Voltaire have adopted certain of its expres- 
sions and made them current in the literature of the 
worldJ 

Some specimens of English thieves' slang have been 
given by Mr. Michael Davitt, which have been widely 

1 One wlio wishes to read a masterly discussion of argot, should 
turn to Balzac's *• La derni^re iucaraatioii do Vautrin," (I^vy, Paris) 
pp. .35, 8e(f. It should be read, preferably, in the original, since 
much of it ran bo but imperfectly rendered in English. The um^ of 
argot is profuHoly illustrated in the conversation of the Grande Fa- 
namlds. Halzuc, the prince of realists, may perhaps be described with 
truth as the closest and most phihKsophical observer of life and man- 
ners of a low type, :it leiust morally, who has ever expressed his con- 
victions in the form of the sociological novel. He has been said to be 
8ui>erficial. Art is not anatomical; yet it must be admitted, even 
by his admirers, that his art is somewhat marred by the minuteness 
of his analytical descriptiims. No writer of any nation has revealed 
a more extensive and sympathetic acquaintance with human nature, 
except Shakspeare — but these two cannot l)e compared ; on his own 
ground, Halzac is supreme. He luis not, however, the Anglo-Saxon 
ideal of true nobility of diameter. In Vautrin he has given the world 
a marvellous and tt^rible impersonation. In himself and in his rela- 
tions to his associates and victims, Vautrin is the incarnation of the 
Idea of Crime, as it would like to be, but can not, for want of the re- 
quisite intellectual capacity. The only field in which Crime, as Bal- 
zac conceives it, can successfully operate on a large scale, is that of 
politics and finance. By a stroke of genius, Vautrin, beaten by the 
police, is made to enter the secret service, and, from the steps of the 
throne of criminal justice, to continue to dominate the lower world 
in which he had so long reigned — tlius proving tliat fate is stronger 
than fortune, and that, while fortime may favor fools, fate is on the 
side of genuine talent. ^ 
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copit^il, atul may Qot be new to the reiuler, of which the 
following is an example : — 

*' I was jogging dawn n blooming slum in the Chapel, wlien I 
bntted % reeler who was sporting a red slang. 1 broke off his 
Jerrj, ami boned the clock, which was a red one, bill I was 
sported bj a copjier who clulmed me. I was luggud before Ihe 
b«ak, who gave me six doss In the Steel. The week after I was 
chucked up, 1 did a enatcli near St. Paul's, was collared, lagged, 
and got tkis bit o( seven stretch," 

This wiu a pickpocket's account of his arreat, and 
translated into every-day English means: — 

" As 1 was walking down a narrow alley In Whltecbapel, I ran 
□p against a drunken man, who liad a gold watcliguard. t slole 
bis watch, which was of gold, but was seen by a |>ol)ceman, who 
caught me and look me befure a magistrate, who gave me six 
months in the Middlesex house of detention (Bastille). The 
week after my discharge. 1 attempted to steal a waii-li near Kaliit 
Paul's, was arrested, convicted, and acnlenced to ]it.'ual servitude 
tor seven years." 

Thieves' Latin is also described by the same writer: 
The first letter of each syllable ia dropped and a<lded 
at the end of the syllable, but at the end of tlie word a 
vowel or liquid consonant follows, further to disfjuise the 
sound and prevent its recognition by an unaccustomed 
ear. The sentence, *'The bloke's clock is white" {An- 
glut, the fellow's watch is of silver) would be turned 
into " The okleblo's wack's elite," " Dog the copjier " 
(see that policeman) would be " Ogda the opperca." 

The special interest of anthropological study of crim- 
inals grows out of the belief that by its aid light may 
be thrown upon the perplexing problem of the genesis 
of crime. Every tiiiiti ia the product of two factors, 



246 PINISIIME.\'T AND REFORMATION. 

namely, his heredity ami his environment. The biologi- 
cal school of criminologists lays stress upon the first of 
these factors, but the sociological school upon the sec- 
ond. A third school — the biologico-sociological — seeks 
to harmonize the opposing views of the parties to this 
controversy, by assigning to each of the two factors its 
precise contributory value. Thus M. Lacassagne said, 
at Rome, in 1885, that the criminal may be compared to 
a microbe and his surroundings to the bouillon in which 
microbes are cultivated. The metaphor is biological, 
and its employment by M. Lacassagne measurably differ- 
entiates him (notwithstanding his affirmation that 
'^ society has no more criminals than it deserves " ) 
from the sociologists pure and simple, whose formula is, 
" Society prepares the crimes which criminals commit." 
The biologists arrange themselves in two distinct 
gr(>u;)s, according as they lay greater or less stress upon 
iKM'editary influence in tlie production of tlie crime class. 
Atavism is a phenomenon of pure inheritance. It con- 
sists in the reappearan(;e, after one or more intervening 
generations, of characters derived from some ancestor 
more remote than father or mother. Degeneration, on 
tlic otiier hand, may be the result of causes operating in 
tlie present rather than in the past, and is often due as 
much, if not more, to environment as to heredity. The 
former resembles a line turned back upon itself, the 
latter a line bent downward at an angle. We may also 
conceive of a line which terminates abruptly. These 
three lines correspond to the three conditions to which 
crime is somewhat analogous — the states of atavism, 
degeneration, and pure savagery or arrested develop- 
ment. Crime is always imbecility ; it is as impossible 
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til respect it intellectually as to approve it morally. 
But with which of these three does it, biologicalljf 
regarded, most closely correspond? A pronounced evo- 
lutionist would probahly say, if thinking of the evolu- 
tion of the race, with savagery; but, if thinking of the 
evulution of the inilividual, with atavism; while, if 
liis thoughts were less taken up with the evolutionary 
theory, or if he were not an evolutionist, he might 
be rather disposed to regartl the existence of crime as 
palhotugicol in its origin. According to this analysis, 
the criminal aiithropologista may be classed in three 
groups, instead of two. There are still finer sliailea of 
difference among them, as they incline to a physiologi- 
cal or psychical conception of criminal activity ; and as 
they see in criminal degeneracy a general pathological 
condition ormore specifically a neurosis or neurasthenia. 
These distinctions, are, however, too technical for our 
present purpose. 

A reat^tion has begun, in the minda of many thought- 
ful men, against the extreme tendency of some students 
of sociology to take a purely biological view of humanity 
as an organism, or, if not in the exact sense of the word 
an organism, at least an entity whose associated life is 
organic The more carefully the conception is exam- 
ined, the less satisfactory does it appear as an explana- 
tion of the communal life of mankind. The human 
body and the tiody politic arc not built upon the same 
IKittern. The community a& a whole needs to be studied 
directly, in the light of history, political economy, and 
law. Such direct study is less mislea<1ing and more 
truly fruitful llian the endeavor to interpret the organic 
structure and functional activity of human soi'iety by 
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the aid of analogies, more or less fanciful and never 
accurate, drawn from a science whose proper scope does 
not include the subject under investigation. 

The sociologists, therefore, as has been intimated, 
turn away from these biological speculations, to con- 
sider the criminal as an individual, in his relations to 
the community of which he is a part. They, too, how- 
ever, especially if they are monists and materialists, 
look upon the criminal as the inevitable product of 
causes which are irresistible in their operation. They 
find these causes in social conditions. Every man is a 
drop in a stream, fed by many fountains, descending 
from the past into the present. The rivulet is the line 
of his descent from his progenitors ; it mingles with the 
ocean of his eontoinporaries. Are the composition and 
oolor of this drop aifected chiefly by the complexion of 
the companion drops which it has left behind it in its 
onward course, or by that of the drops with which it 
blends to-day ? The sociologists believe that the amount 
and cliarac'ter of crime in every community depend 
more u\you its aggregate political, economical, and indus- 
trial condition than upon any hereditary taint in the 
blood of individuals. They define the criminal as the 
visible sign of the inadequacy of existing institutions, a 
reproach to the nation and the age in which he appears. 
His sin is our sin, of which we are called to repent, and 
for which we must make reparation and atonement, as 
tnily as he, since we are possibly even more responsible 
for him than he is for himself. 

Evidently these various explanations of the origin of 
crime must and do affect the opinion of the criminal 
entertained by those who respectively advance them. 
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There ia much truth in all of them. Each of them 
can be justified to a greater or less degree by an appeal 
to the facta in its favor. It ia impossible to invent any 
definition of crime, which covers all crime, other than 
that given in the opening chapter — "Crime ia the vio- 
lation of the law," The criminal is a lawbreaker. But 
of what law ? ■ — physical, moral, or statutory ? Eacli 
of the three learned professions is the champion of law, 
in one of its three forms, the law of God, the law of 
man, or the law of nature. The disposition of the 
scientist to reduce all law to a single term is possibly 
aa exaggerated as that of the theologian, but they choose 
opposite extremes. We must, however, discriminate 
between crimes and between criminals. Classification 
is, here as elsewhere, a necessity. The classification of 
criminals, like that of lunatics, may proceed upon dif- 
ferent principles; competing systems of cla^iification 
have si)ecific values of their own, and they arc not 
mutually contradictory, though the categories named 
under each system should property be mutually exclu- 
sive. The two principal systems are the etiological, 
which groups criminals in accordance with the estimate 
formed of the extent to which particular causes have 
operated npon them to induce the commission of crime; 
and the symptomatic, which preferably takes notice of 
the actual manifestations of the criminal disposition — 
anatomical, physiological, and psychical. The connec- 
tion between cause and effect is so close, that either 
method should give substantially the same result. The 
hereditariana naturally divide all cnminals into two 
great groujis: those in whom the criminal instinct is 
derived from unit's auccsliirs, near or remol.e, and is 
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therefore congenital ; and those in whom it is not so de- 
riveil. The latter are accidental criminals or (< crimi- 
nals of occasion.'' Some criminologists, perceiving more 
clearly the sociological element in the genesis of crime, 
suUlivide the second group again into two: those in 
whom the criminal impulse is self-generated, proceeding 
from within ; and those in whom it is developed by 
external ein*umst;mces and temptation. This subdivis- 
ion corresponds to the two tests of criminal insanity 
held by different authorities in criminal jurisprudence, 
of which the older is the answer to the inquiry, "Is 
the culprit capable of distinguishing between right and 
wrong?" but the more recent and apparently more 
scientific, is the reply given by medical experts to the 
question, ** Had he power at the time to resist the im- 
pulse to commit tlie criminal act w^ith which he is 
charged ? " * Motion in any direction is governed by the 

1 "The great poet of the Symbolists, their moat admired model, 
from whom, according to their unanimous U'stiraony, they have re- 
ceived the strongest inspiratitm, is Paul Verlaine. In this man we 
find, in astonishing completeness, all the physical and mental marks 
of degeneration. Verlaine's life is enveloped in mystery, but it is 
known, from his own avowals, that ho passed two years in prison. 
In the poem " l^crit," in 1875, he narrates in detail, not only without 
Hhame, but with gay unconcern, nay, even with boasting, that he 
w;w a true professional criminal : — 

' J'ai nagu^re habits le meilleur des chftteaux 
Dans lo plus fin pays d'eau vive et de eouteaoz ; 
Quatre tours s'elevaient sur le front d'autant d'ailes, 
Et j'ai loiigteiDps, longteni|)8 habits Vune d'elles . . . 
Une cbainbre bien close, une table, une chaise, 
Un lit strict ou Ton pOt dormir juste k sun alse, . . . 
Tel fut inou lot duraut les longs niois la pass^ . . . 
. . . .J'etais heureux avcc ma vie, 
Ueconnaisant de biens que nul, certes, n'envie.* 

" It is now known that a crime of a peculiarly revolting character 
l«>d to his punishment, and this is not surprising. Moral insanity. 
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amount of the mathematical remtiinder obtained by de- 
ducting from the forties wliieh impel a movable boily in 
a certain direction the forces which antagonize such 
moveineut : the amount of this rcmaiuder, in the casn 
of a criminal, is measured, first, by the strength of his 
inward impulse or external temptation, and, second, by 
the de^'ee of the resistance suggested by conscience, 
intelligence, and enlightened self-interest. In crimes of 
passion, or crimes against the person, the propelling 
force is great, sometimes explosive ; but in crimes 
against proijerty, the restraining or antagonistic force is 

however, is nnl prewtii In Vcrlaiiie. Flu siiu through irreaislible fm- 
palm. He Is nn Iiii[iulsiviit. The dlfFerence bflweea tlivse two 
(onns ut (IvgeiiuraliuH lies In the fact tint the niornlly iiiEniie does 
not look djKin hb crimoi u biul. but commits tliom with the wme 
unmiicem aa a kliio taaxt wodU perform aiiy ordinnry or vlrtuoas 
■ct. anil after his misdeed is quite cunlented with liimsell; whervaa 
the IiiipuUlviat reuiiii* ■ lull conBCiousuesa ut the baseness at his 
aelioMB, liopeleasi; tigiits against his impulse until lio cmi no 
longer resist it, and after the pertorniance suffers the most lorrlbla 
remorse and despairi sliottiy, but not iiniucdiateljr after, the imnio- 
diate result being a sense o[ great relict and satin tact ion." — " Degen- 
entliun," by M;ii Nordua. 

With s<>uio iliinaetire I venture llie suggestion that, H-hiI« the ilis- 
llnFllon which Nonlau inalips ti true, and rorrpsiionds with the ob- 
»>rvtHl dilTnrencea in rriniinalu, yet tliu " Iiii|>ul»lvlat" may also be 
a uinml liinatin; irreniHtlble lui|iu1a(>s are a wtdi-known feature ut 
Insanity in oertuln ol Its maul Iwtui ion i. Furthornioro, the irre- 
stfitible im|iulM is not always,! think, tollowoil by reniorae oreToti 
by regret: the ■.■nusrhnuiiiasii Uml it wiis Irn^lslililo Is the selr-jusll- 
flcatory plea by whicli l)<e criininikl cflra|>ci tlic imrinnl tlliical reao- 
tion ItDtn his inlsdwJ. T)ic "ilBjenlcd Hole In the lirsl lour sonnet* 
of 'Sageme'" (by Vnrlnlne) la possibly si in nluteil rather than genu ino. 
There are oriminal " c](o-manlaGi," as Nordou dcniiiniuatn thani. 
whose exiiggcratAd srir-roniciousiieM aaiiinies t)in lorni ol sell-iiat- 
islurtlon, Inillflvniiii'n or Hiallation. and •iLlisn in whom It assumes 
tl.ir opposite form of srit-illssntisraotloii. of dcpriiiision . Thia seems 
It ol llic dilTuroiica to which he alludes. 
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weak. Ferri, however, carries the analysis still farther, 
and makes five groups of criminals — the criminal bom, 
the insane criminal, the criminal of occasion, the crimi- 
nal of passion, and the habitual criminal. These are 
descriptions, rather than a true classification, since the 
insane criminal and the habitual criminal may be, and 
often are, in the anthropological or biological sense of 
the word, criminals born. 

If the various opinions held as to the causation of 
crime affect the estimate entertained of criminals, in 
the mass and in detail, no less, certainly, must they in- 
fluence the choice of methods of dealing with them, 
in their own interest and in that of the community. 
There are but three methods which can be suggested, 
namely, retribution, refoi:mation, or elimination. The 
problem proposed for solution assumes the form of a 
trilenmia. The criminologists reduce it to a dilemma, 
by the unanimous rejection of the theory of retribution. 
The history of criminal jurisprudence, as related in the 
preceding cliai)ters, demonstrates, first, that retribution 
is the sentimental and historical basis of the criminal 
code ; and, second, that in practice retributory methods 
of dealing with violators of law have signally failed. 
Retribution is a principle in human government con- 
genial to savages and hateful to civilized men. With 
this alternative out of the way, the discussion confines 
itself to the other two alternatives named — reformation 
or incapacitation. Where a virulent and highly infec- 
tious disease is epidemic among cattle, the practical 
question to be decided is whether the infected animals 
shall be quarantined and confided to the care of expert 
veterinarians for their recovery, or whether the danger 
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to healthy suiiiiiala shall be averted Ity the lelcnUe^js 
s]au);hter of all suspects. The question of criiniual <juii- 
tagion presents itself imder a similiu- as]>ect. Keforina- 
tory luethixls are niui'e huiuaue, aiiil, wht.'re they suuoei^l, 
equally effective, KepreBsion is possibly speedier and 
more eertatn. Cannot both methods be coinbiued, in a 
single system, by dividing tjonvicts into two groups, the 
corrigible and the incorrigible, and dealing with them 
separately? This is what the Eliuira system attempts, 
and the promise which it holds out commends it to 
criminal anthropologists in general. 

In the application, however, of Re<!order Hill's di- 
lemma' to convicts, by authority of law, the emphasis 
will naturally lie laid, by different officials, upon one 
or the other alternative; one or the other group of 
offenders will be unduly augmented in the ('lassifi cation, 
and the resulting administration may iucline to exces- 
sive severity or excessive indulgence. The iutluence 
which most directly and strongly affects the inclination 
of individuals, in this regiinl, is their poaitiim ujion the 
question of heredity- Belief in the pie ponde rati ugly 
hereditary origin of crime wurps the judgment of the 
observer in the assignment of individuals to the category 
of corrigibles or iucorrigibles, bei-ause from his jKiiut 
of view instinctive or congenital criminals are incor- 
rigible and rife ver»& ; and his natural tendency is to 
discover evidence of an innately criminal predisposition, 
where it would not be apparent to a sociologist. This 
belief also serves partially to paralyze the will of the 

■ Tbiii •Illamma. ll will be otnurveil, liral ■tiggr!t>^<l llM-U lo ths 
Injtal. nol tlio moiliciil niliid. (S<h> pago 3ITI, Tliu bio|u|ci»ta bato 
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reformer, since that which is born in a man can rarely 
be cultivated out of him, either by educational or by 
correctional processes, but is always reappearing at inop- 
portune moments, even after it did seem to have been 
subdued. The hereditarians are compamtively hopeless, 
and they justify their severity by the plea that, after 
all, it is not the individual but society which has the 
first claim to consideration ; the protection of society 
is the main thing. The sociologists are less easily dis- 
couraged, for a man's surroundings can be changed. 
They have, too, greater faith in the possibility of effect- 
ing an alteration in character by a change of habits. 

Criminal anthropology, as thus outlined, occupies the 
debatable K^-ound between science and philosophy. As 
a science, it is ]>ositive and aggressive. As a philoso- 
phy, it consists almost wholly of negations, the chief of 
which are tlie negation of spirit, of freedom of the will, 
and of moral responsibility. Its philosophical concej)- 
tions will be commented upon in another chapter. Some 
remarks upon its scientific validity are here in place. 

The value of scientific investigation depends upon a 
variety of considerations, such as the competency of the 
observer, the number and extent of the observations, 
and the methods employed. No observations, however 
numerous, are of any scientific value (except as material 
for science) until they are reduced to order by classifica- 
tion and com])arison. Observations of the abnormal are 
of no value without comparison with the normal. 

The test of the adequacy and accuracy of the observa- 
tions themselves is the agreement or disagreement of the 
observers in statements of fact. In the declarations re- 
garding convicts made by criminologists, disagreements 
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like those aiwve citeii as to their color-blinJness or their 
hearing pixtve that the exaraination nia^e was super- 
ficial, on tlio one side or the other, or else that the 
groups esainiited ivere of insuftideut size to insure cor- 
respondence in the statistical result. This inquiry of 
necessity assumes largely a statistical form. The oppor- 
tunities of jiolice and prison offieers to obtain, by 
means iif daily contact with the crintiiial class, more 
accurate impressions and a better general notion resiiecU 
iiig their appearance and character, exceed those of any 
scientitic enthusiast; but they are apt to be unskilled 
observers, incapable of conducting an investigation after 
the systematic methwls followed in an anthropological 
laboratory, or uf pursuing it to the point of medical In- 
teri-ogation of the vital organs ; and the commonplaces 
of the prison need statistical verification, for which 
records are netressary, which it is not usual to keep. 
Now every statistician knows that the limits of varia- 
tion in the percentages obtained by the niatbematical 
subdivision of any two corresponding groiips of ob- 
served facts, if the groups are only large enough, are 
extremely narrow. Where the groups are large, and 
the percentages do not closely approximate eai'b other, 
group for group, the difference is the result of causes 
operating locally, which are either known or pan lie 
searc-hed out Until a sufficient number of criminologi- 
cal statistical tables shall have Iwen made and compared ■ 
with each other to demonstrate their substantial agree- 
ment, without reference to the personality of the ob- 
server or the observed, the elementary faints of criminal 
anthropology can have no scientiSc authority, for want 
of an iMleipMic seifulilie basis. 
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In the second place, the comparisons which must be 
made, in order to have any bearing upon the question of 
the existence or non-existence of a distinct and recogniz- 
able criminal tyi)e, must be comparisons not of isolated 
phenomena, but of groups of phenomena. A type, what- 
ever else it may be, is "an ensemble of chai*acters." It 
is not enough to know that certain characters exist in 
detail in more abundant measure in the criminal than 
in the non-criminal class; their tendency to repeat 
themselves in certain specific combinations must be 
proved, and the combinations themselves described. 
The new science, if it is a science, is not yet in position 
to attempt anything of the sort. The extreme difficulty 
of such a comparison is probably unsuspected by the 
great majority of its votaries. 

Furthermore, if everv criminal in the world were 
listed, examined, a truthful report made of all his es- 
sential peculiarities, and an accurate count made, show- 
ing all the important groupings of such peculiarities, so 
that the result could be tabulated and the percentages 
calculated, it would still be necessary to have a corre- 
sponding report exhibiting the same groupings of the 
same characters in an equal number of persons never 
convicted of crime, as a background for comparison, 
before the assertion that any particular grouping is 
even ^>r/m(/ facie evidence that its subject belongs to 
a separate anthropological type. The case is here put 
strongly, in order to impress this point upon the imagi- 
nation. It would not in fact be necessary to carry the 
investigation so far. But it is necessary to carry it far 
enough to secure credibility in the result, and it must be 
carried as far for the innocent as for the guilty. It is 
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8!iid that red-hiiired criminals are relatively more rare 
tliau houest people with retl heads. Huw is this 
known 7 How cati it Ikj known, without a statistical 
inquiry Uw extended to be attempted by private ini- 
tinlive ? Sujipose that the reverse were true ; would it 
be allowable to entertain a suspicion of the honesty of 
all blondes ? The peculiarities recorded iu the case of 
convicts are also observable in honest men and women. 
Much has been made of crauial asymmetry, about which 
every hatter who uses a formnteur can give a criminolo- 
gist points which would possibly correct his estimate of 
the value of this particular stigma. A photographer 
could do the saiue with reference to asymmetry of the 
countenance ; if he knows his business, he makes every 
subject sit with the worst side of his face iu shadow. 

Anatomical remarks are of course the most palpable ; 
for this reason the writings of the anthropologists ex- 
hibit the greatest affluence of statistics upon the precise 
poiuts which are of the smallest Relative significance. 
Of greater importance is the study of physiological 
peculiarities, especially if they are at the same time 
pathological and reveal a nervous diathesis analogous 
to tlkat of the insane or epileptic. But, after all, the 
most important characters demanding investigation are 
the psychical. If a criminal type in fact exists, it can 
be discovered and brought to light only by a demonstra- 
tion of the uniform or approximately uniform coexist- 
ence of certain combinations of physical and psychical 
manifestations, whicli are rarely if ever found to be 
dissociated from each other. Such a demonstration 
would afford a trustworthy basis for scientific prevision 
and prediction. The perfection of any science is shown 
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by the capacity of those who have mastered it to read 
the future, as astronomers, for instance, are able to fore- 
tell the precise moment of an eclipse, while meteorolo- 
gists can rarely foretell the weather twenty-four hours 
in advance. Judged by this standard, criminal anthropol- 
ogy is still in the state of adolescence, if not of infancy. 
Finally, what is a type ? The word is employed in 
two very different senses. Popularly, perhaps, it is 
used to express the fact that certain groups of charac- 
ters repeat themselves in numbers of individuals^ 
without reference to the question whether they are 
accidental and due to environment, education, or 
habit, or whether they are transmissible by inheritance. 
Every such group of individuals bearing a marked 
resemblance to each other in appearance, habits, tastes, 
occupations, and so forth, is said to be a type. Even in 
this sense a single character does not constitute the type, 
but an aggregation of characters — an ensemble. In 
the strictly scientific sense, on the contrary, an anthro- 
pological type cannot be said to exist, where it does not 
tend in a high degree to reproduce itself in offspring. 
The ensemble of characters which, taken together, ex- 
press it, must be recognized in a majority at least of the 
members of a family, a trilx?, or a nation, united by ties 
of blood. They must be inherited from a common 
ancestor. In the first of tliese two senses, the existence 
of a criminal type is admitted, though it may be difficult 
to (leline with precision all the elements of which it is 
composed. In the more restricted and aacurate signifi- 
cation of the term, the existence of an anthropological 
criminal type has not been proved, and it is doubtful 
whether it can be proved. 
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In order to prove it, it will be necessary lo push the 
inquiry a step further, and to oscertaiu, in a siifficieut 
number »f individual instances, whether any special 
group of peculiarities demonstrably at.tachin)r to criwii- 
iiiils and more rarely found in combination in virtuous, 
pc^inceable, honest citizens, did in fact cltaratiterize either 
or both the ^larcnts of the criminals in question ; or, if 
not, whether they characterized some more rpinote pro- 
genitor; and whether they are repeated in any consider- 
able nuniber of the near relations of the aforesaid 
criminals, who may be supposed to have in their veins 
a targe proportion of the same vicious or de^nerated 
blood. Here we touch upon the vexetl qiiestion, still in 
suspense, of the trims missibility of auiuireil characters, 
into which we cannot here enter, but which is the vital 
question of evolution, and the central point of this par- 
ticular controversy. 

From these statements the reuder may form an ade- 
quate notion of the difticulty, as well as of the iinjjor- 
tauce of the task to which these gentlemen have devoted 
their talents and their energies. The obstacles to be 
overcome are enormous, if not insuperable. They are 
enhanced by the ignorance, stupidity, indifference, sus- 
picion, and inveracity of the convicts, who alone, in 
many cases, can give the desired family history, (which 
a large percentage of them cannot do), and whose state- 
ments regarding themselves require ventication, before 
science can predicate any conolusions from them. When 
tho fiutts sliall have been collected and verified, the work 
of interpretation will be in order; but it involves so 
much hypothetical, sficculativc reasoning, jiarticularly 
upon the |)uiul of the relative liuiiorLiinco of heredity 
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and environment in the production of the specific chai*- 
acters included in each type, that the conclusions formu- 
lated will differ with the personal convictions and 
prejudices of the writer. From the description of an 
anthropological type should be excluded all characters 
which are not hereditary, or at least transmissible — 
cuts and scars, for instance, of which there is a fear- 
ful percentage among old, habitual convicts; and yet 
one observer with little notion of perspective gives 
undue prominence in his picture of typical crime to the 
wrinkled faces of prisoners.* 

Among the questions on which students are by no 
means agreed is that of normality ; what is normal ? 
and what is abnormal ? At the Rome Congi*ess of 
Criminal Anthropology, Albrecht entered the controver- 
sial arena with the astounding motto emblazoned upon 
his crest : " The criminal alone is normal — not the 
honest man." (David said, in his haste, that all men 
were liars). There is also apparent a tendency to divis- 
ion upon the question whether murder or theft is the 
more truly typical crime ; which of the two can be most 
clearly traced to a prenatal origin. Garofalo thinks 
that murder is the crime par excellence and that the 
sentiment of probity is, evolutionally speaking, "more 
recent ^' and less transmissible by inheritance ; that 
causes external to the thief himself, such as hard times, 
want of employment, etc., more directly affect the preva- 

1 There is indeed a wrinkled face — tlie face of an idiot child, with 
a prematurely old look (tliou^h this may also bo compared to the 
wrinkled faces of the newly horn), which is connected with congeni- 
tal defect; hut there are also wrinkles of remorse and care, of 
passions induljijed, which are [>urely individual and largely due to 
environment. 
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lence o£ crimes agaiust property. Habitual theft, how- 
ever, is more common in the aggregate ami probably also 
more common relatively to the whole number of crimes 
of violence or of ilisliunesty, than habitual munler; so 
that the late and lamented Mr. Richard Vaux, who was 
not an anthropologist, but who was for more than half 
a century connected with the board of management of 
the Eastern Penitentiary of Philadelphia, would ex- 
clude from the "crime-class" all couvicts who are not 
thieves. 

The pretensions of the new science are therefore out 
of all proportion to its ach ievtinieii's and its claims. 
Some of its more enthusiastic devotees claim to bo able, 
at least in some cases, to name the variety of crime to 
which a convict has an instinctive preilisposition, with- 
out seeing his criminal record. Others believe that 
they can predict, without reference to the past history 
of an individual, even in the fonnative [lerioil of youth, 
the crimes which he will commit. The law does not 
deal with criminals in po»se, but with criminals in K*»e ; 
it takes no notice of criminal impulses which do not 
culminate in criuiinal acts. It makes action alone the 
test of crime, and recognizes no classification of crinii- 
oals not founded upon the classification of crimes, 
except the distinction between first offenders and recid- 
ivists. This, the criminal anthropologists think, is an 
error in jurisprudence, and they insist in effect that the 
courts should be converted into medical clinics, and that 
judges and attorneys should l)e required to att«nd lec- 
tures on criminal biology, as a condition of admission to 
the liar, ill iir<ler that they may lie (lualilied to pass 
judgment ujion the ipiestion, imt merely " What has the 
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culprit (lone ? " but " What will he do ? " The jinswer 
to these pretensions is simple and obvious. The law 
deals with crime; when a crime has been committed, 
the man who committed it, if he can be identified and 
taken, must be punished. His punishment ends, so far 
as the law is concerned, with his commitment to 
prison. There his treatment begins ; and it is the 
prison, not the (;ourt, which offers the only appropriate 
field for the lalK)rs of the criminal biologist. 

The establishment of criminal clinics in prisons has 
been proposed, for the promotion of the biological study 
of convicts. Matlame Arenal, perhaps the greatest 
woman of ancient or modern Spain, has pointed out the 
(lifticulties in the way of a profitable use (by outsiders) 
of the biological material in prisons. They consist in 
the general eiToct upon discipline, in the necessity of 
obtaining the prisoners consent to serve as an object 
of minute investigation, in the certiiinty that the subjects 
who would offer themselves for this purpose would be 
precisely those of least value to science, and in the 
prol)al)le inconn)etence of the observers, owing to their 
want of constant and complete familiarity with the 
varying <* moods " of convicts. She is of the opinion 
that scientific observations on criminals can be made 
only by the physician, the chaplain, the visitors ap- 
pointed by prisoners* aid societies, and employees who 
possess the re([uisite gifts of heart, of intellect, and of 
character, to make themselves loved and respected by 
the prisoners. This observation must be without pre- 
conceived opinions, and its purpose must not be apparent 
to the prisoner himself. Only those wlio see the crimi- 
nal in his natural state, in his hours of discouragement 
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ami of re si gnu lion, when lie revolves fidifiiiea of i 
geaiice in his brain, or resolves to reform; wlieu in hia 
rage he curses the wituessea who testitied against him, 
or iti tears recalls the uiemury of his mother; when he 
lies, and when he speaks the truth; when he broods in 
sullen silence or opens his heart with effusion; only 
those who individually, one by one, but alike inspired 
by the loftiest sentiments of charity and devotion, get 
Dear to the prisoner, can know anything of what posses 
in hia mind, or furnish facts of any value to cniuimtl 
psychology. She concludes her remarks on this subject 
with the declaration that, as it is written in the Gosjiel, 
" Seek ye lirst the kingdom of God and his righteous- 
ness, and alt these tilings shall lie ailded to you," so may 
it be said, " Seek first the amendment and consolation 
of the criminal, and to this it shall Iw iuhled that you 
will arrive at a knowledge of him." He who approu4;hea 
him with no other aim than that of stnilylug him will 
never know him; hero, the sole path of science is that 
of humanity. 

Nevertheless, the attempts whieh have been made to 
place criminal anthrojiology in the rank of a true science 
are worthy of the highest cotnmeiidation, l^eiranse they 
serve pre-eminently tu bring into high relief the \s\\ih 
that criminal jurisprudence has reached a period in the 
history of civilization, when it can no longer afford to 
confine its attention to tho crime and the i>enalty for 
crime, but must take notice of the criminal also. The 
attai:k ui>on the legal profession by the medical profes- 
sion is jufttilieil by the necessity for establishing har- 
mony Ixitween stiitutory ami natural law, which lias 
tx'cn ilistnrlied by the lilind conscrviUism of the crimi- 
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nal code, cliuging to exploded precedents, and refusing 
to recognize the demand for new foundations and a new 
superstructure. The actual work of renovation can be 
effected only by lawyers, since the changes to be made in 
the law must not contradict the established principles 
of civil government and of judicial procedure. But re- 
forms in existing institutions are rarely, perhaps never, 
brought about, except by agitation and pressure from 
without. It pertains to the medical and clerical profes- 
sions, acting in concert but from opposite directions, to 
formulate the demand for the indeterminate sentence 
and for a reformatory discipline in prisons, properly 
guarded, so as fully to protect individual rights, justice 
and freedom. It pertains to the legal profession, and to 
the people represented in the legislature, to meet this 
demand. When the demand shall be met, as it surely 
will be, the criminal anthropologists will be entitled to 
their full share of credit for promoting and keeping 
alive the agitation to which the benign result will be 
duo. 

One immediate and j)ractical result has already been 
acoomplishod, if no more; the recognition of the value 
of anthropometry as a means of identification of crimi- 
nals, and detection of recidivists. Anthropometry is an 
aid to anatomieul study only, and therefore its scientific 
importance, according to the views expressed in this 
chapter, is comparatively slight. But the measurements 
taken of the bony skeleton — the height, length of the 
extended arms, of the limbs «and their component parts 
separately (including the fingers and the feet), and di- 
mensions of the skull and chest — do not precisely cor- 
resiKjnd in any two human beings, in their totality. Dr. 
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Alphonse Ik-rtilluii, uf I'aria, lias gnuijieil this tlioiiglit, , 
and he has devised a set of iiistramentH for taking these | 
measuremeDts, and a system of recording tliem ui>on I 
cards and arratiging the cirds systematically, so that, 
under the classification which he has invented, they can 
be consulted with fis much ease as a dictionary, or the 
card catalogue of a library. His card catalogue of con- 
victs is the best eonceivalJe form of a universal criminal 
register, upon many accounts ; not only tiecause it is 
practical, accurate, and adequate ; but L>ecause the habit- 
ual convict whose criminal record is needed for any 
legitimate purpose can be unmistakably identified there- 
by, without any knowledge of his name; while the acci- 
dental or occasional criminal who does not relapse into ' 
crime, and is not again arrested, is therein Iniried out of 
sight as irrecoverably as if the record had been destroyed 
in the central fires of the earth. It has been adopted 
by many nations, stiit«s, and municipalities ; but fur Uie 
highest utility in this country the creation of a central 
registration bureau is a necessity, which should Ite under 
the control of the Federal Government, as the only 
suitable anil proper agency for its creation and main- 
tenance. 
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CHAPTER XII. 

THB OAUSBS OF OBIMB. 

The phenomena observable in nature and in life, 
when carefully studied, are found to occur in orderly 
succession. Each change in the size or shape of a 
material object, or in the direction and velocity of 
its movement, if in motion, is preceded and followed 
by other changes, so related to it, that we often speak 
of the change which occurs first in the order of time 
as the cause of the change which succeeds it. This 
is, however, but a loose way of speaking. We refer 
these changes to the operation of what we, in our 
ignorance, call force ; we classify forces, as we classify 
substances ; we see a connection between the transfor- 
mations of the one and the alterations in the other. 
We conceive of the forces which openite to produce an 
alteration in matter as either intrinsic, that is, resi- 
dent in the substance under observation, or extrinsic, 
that is, originating elsewhere and acting from without. 
What is true, in this regard, of the physical is true also 
of the psychical. 

Now crime, whether we have in mind the criminal 
disposition, tendency, or impulse, or whether we mean 
by this word a criminal action, is a phenomenon. When 
the question is asked, to what cause or causes must the 
occurrence of this j)henomenon be attributed, it may be 
answered from three distinct points of view. 
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(1) The answer may be confineil to the consideration 
of the observed onler of events, and it may be merely a 
statement of tlie conditions which precede (singly or 
collectively) the manifestation of a criminal tendency 
or the perpetration of a criminal act. This is the 
answer given by the statistician, who lists the possi- 
ble causes precedent (such as ignorance, jwverty, and 
intemperance), and shows mathematically that they are 
followed by criminal acts in a certain penietitage of in- 
stances ; the higher the i)ere«ntage, the closer is the 
presumable connection lietwccn the alleged cause and 
the alleged effect. The statJHtical method of inquiry 
ia, however, open lo two ubjfctiona : first, that the con- 
nection, even where it is demnnstrahle. may be accidental 
rather than eOtcieikt ; and, second, that the coincidence 
of two st,-itistical facts does not in itself determine 
which of the two is primary and which is secondary, 
nor whether both may not have a common origin in a 
third which, perharp'j, is not included in the scope of the 
investigation. Furthermore, admitting the accuracy of 
the observations and cah^ulutions, and tliat no mistake 
has been made as to the actual order of sequence of the 
phenomena in dispute, the mere f;tct ni sequence, even 
if it is invarialde, is rather a hint than an explanatioit ; 
it suggests the existeiu'e of a causal relation, but docs 
not reveal the method by which the supjiosed cause 
opGrat«)S to priKluce crime. 

(2) The cause of crime may be sought in the crimi- 
nal himself — in his history, prenatal and postnatal; 
and in his physical, mental and moral organization and 
ca[«Lcitit's. Tliis iimy be calleil the subjective answer. 

(.'{) It may be sought outttide the criminal — in hJa 
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education, training, and all the external circumstances 
and influences by which he is surrounded, from his birth 
until his death. This is the objective answer. 

Only the two last named are, in truth, answers ; and 
each of them will take a different form, according as he 
who seeks to explain the etiology of crime inclines more 
or less strongly to a purely naturalistic and material 
interpretation of intellectual and moral manifestations. 
In a general way they correspond to the biological and 
sociological explanation of crime in the last chapter, but 
not precisely, since the subjective effect of environment 
is here classed with the heredifary constitution of the 
criminal. 

It is not necessary, for practical purposes, to go so 
deeply into metaphysics. Another view of the subject 
may be presented, as follows : For the commission of a 
crime, three conditions must be present, of which two 
are positive, namely, a motive and opportunity ; and the 
other negative, namely, the absence of adequate opposi- 
tion or restraint. The negation involved may be, of 
course, the negation of the impulse or of the opportu- 
nity ; in the latter event, it may be mechanical or moral. 
These may be called respectively, causes of the first, 
second, and third class. 

(1) The causes of the first class are in the nature 
of desires, physical or mental. The appetites and lusts 
have tlieir seat in the body. So, according to the mate- 
rialistic or monistic philosophy, do the sentiments ; but 
this is not conceded by those who reject that philosophy. 
None of these appetites, lusts, or sentiments is in itself 
criminal. Each of them subserves a useful purpose and 
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18 essential to perfect uiiiiiliuud. Any one of them is 
dangerous if excessive, that is, if diapTOportioiiate or 
uucoutrollable ; the highest as truly as the lowest. The 
want of due and proper balance between them indicutea 
a certain- oougciiital or acquired liahility to crime or 
insanity ) the iiiai^iii ia nairow which separates tliese 
two. Intlulgein-c and exercise teud at first to heighten 
the inluusity of any an^tite or passion, but in the end 
to ita exhaustion and (.'onseqiieut estinctiun, wheu, if 
death dues not ensue, the victim of his own lusta be- 
comes the prey of uuavailing regret — not necessarily 
jKiiit^cncc, for it may lie merely the bitter and angry 
sense of loss of the power of enjfiyment. Ajiy appetite 

— hunger, thirst, the ciaving for stimulation, eitlier by 
internal or external uppliMitiou of any stimulant what- 
ever; ouy physical lust or passion; any mental desire 

— for knowledge, or fame, or power, or wealth, or love, 
or reveuge, or even for divine favor and assistance, 
when caiTied to the extreme of religious fanaticism, 
may be the motive which prompts its subject to commit 
an act contrary to law — forbidden by the law of God, 
or of man, or of butlk Uod and man. 

(2) iVmong the causes of the second class must be 
included all objects, animate or inanimate, persumtl or 
impersonal, by the unlawful use of which an excessive 
or unregulated desire of any sort can t<e gratified. 
I'roi»erty is the o<wasioii of theft; lewd women of li- 
centiousness; virtuous women of rape; spirituous and 
ferment4.ll liiinors of intoxication; men, women, and 
children of murder. None of these can act as a pro- 
viH:ative of crime, if aliscnt or Iiuu-cessible. None of 
Uicm can so act ui)on a naturu not abnormally excilablc 
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or weak, in some direction. Open or covert advantage 
may be taken, with or without violence, of an oppor- 
tunity for the indulgence of a criminal disposition. 
Where the desire and the occasion meet, the question 
whether a temptation which proves irresistible is from 
within or from without is empty and profitless. It is 
both. 

(3) Causes which fall under the first of the two pre- 
ceding categories may be termed inherent or instinctive ; 
under the second, exciting. Causes of the third class 
are contributory. The concurrence of an unsatisfied 
wish, however intense, and of the opportunity to gratify 
it, will not result in the violation of any law, natui*al, 
moral, or statutory, if the considerations which oppose 
tho impulse to self-indulgence present themselves to the 
mind with sufficient clearness and power to prevent the 
commission of a criminal act. These counter influences 
may be classified, as follows : — 

They are either subjective or objective. 

The tempted are protected, first, by the antagonism 
between rival instincts and impulses, which prevents the 
simultaneous gratification of inconsistent desires, for in- 
stance*, what we call the animal and the spiritual. This 
rivalry exten<ls farther: not only are the so-called higher 
and the so-called lower elements in human nature in 
mutual opposition, but the higher and the lower in- 
stincts contcMul with each other, each in their own 
splien% for su])reniacv. In a symmetrically develo|)etl, 
well-bahince(l man, no one of them can dominate the 
rest to a degree which will deflect his course of actiim 
very far from the line which repn^sents the normal 
resultant of all his projiensities tiiken together. The 
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datigeroiiii men in any community, whose conduct is 
erratic and a menace to social , tranquillity and secu- 
rity, are exceptional, in the sense that some of their 
natural faculties are dwarfed, in inverse proportion to 
the degree of exaggeration of others. They are the men 
of one idea, or one preponderating paasiou: the fanat> 
ic8, the "cranks'" or paranoiacs, the notably sensuous 
or avaricious or ambitious; men exclusively animal or 
exclusively intellectual ; idiots and luuutics. Genius, 
saintlineas (by which is here meant not purity and self- 
sacrifice, but alinunnal religious exaltation), and even 
scholarly attainments, when not offset by common seu»e 
and prudence, are all perilims to the gifted individuals 
who rejoice in them, but who arc )>artially thrown out 
of balauce by their possession. Tim conimonpWe men 
and women of this world are the least liable to fall into 
crime, under the stress of temptation. 

More specifically, the two principal safeguards against 
crime included among those which are purely personal, 
are intelligence and conscience. The converse of in- 
telligence is ignorance, but of couscience is depravity. 
Ignorance is a contributory cause of crime, in so fat as 
it obsi^nrcs the perception of the nature of a criminal 
act, or of its consequences. Depravity (insensibility to 
ethical oon side ratio I is) may, however, consist with a 
high degree of iutelligcnce, if the recognition of one's 
own inlj;rest and of appropriate means for its sellisli 
proniotiou la imacconipanied by a normal development 
uf tlie altniistic sentiments —alftHition, compassion and 
benevglcnco ; or by a proper reverence for authority, 
Immaii or divine. 

Tlie last of the individual cjintributory causes whirh 
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remains to be named is weakness or perversion of the 
will, manifesting itself in instability on the one hand, 
or in obstinacy, pertinacity, indocility, contrariety, and 
rebellion on the other. 

At this ix)int we pass to the consideration of the 
objective contributory causes: one's surroundings and 
one's relation to them. 

Let us begin with the family. The assertion that the 
worst home is better than none would lie hyperbolical, 
yet it is an extravagance which approximates closely 
to the truth. The restraining influence of family life, 
especially upon the young, is due to the example therein 
set, to the instruction imparted (the school is merely a 
convenient substitute for the home), to the disciplinary 
training given, to the regular occupations and innocent 
recreations of the household, to the affections awakened 
and exercised in the family relation, and to the practical 
development of the ideal of individual rights and mutual 
obligations in the domestic circle. The chaplain of an 
American prison has observed that a disproportionate 
percentage of convicts are <^only sons," who have been 
unduly indulged, petted, and spoiled, not simply because 
they absorbed the entire natural affection of their par- 
ents, but for the want of the training which brothers 
and sisters would have given them : comparatively few 
criminals are reared in the atmosphere of mutual help, 
subordination, and sacrifice, which large families of liv- 
ing childrrn imply. It is probable that an inquiry spe- 
cially directed to this point might even result in the 
demonstration of the thesis that familv life, where the 
juvenile members are all of one sex, supplies a less 
ellVctual check upon the one-sided development of char- 
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acter, than wiiere the seltishuess of sex U corrected lu 
youth by the free aud innocent companionship of broth- 
ers and sistera. Orpliauuge is an acknowledged cause of 
crime. Bachelorhood and spinsterhood have their own 
j>eculiar and rec.oguizcil perils. The influence uf the 
home can scarcely be over-estimatL'd, oven upon adulla. 
I'areiita are compelled to make sacrifices for their chil- 
dren, and are ennobled by the sacrifices which they make ; 
they also see in their offspring an inverted image of 
theinselvea, by careful attention to which they become 
conscious of faults which might otherwise escape their 
notice; and the conviction that their example will be 
imitated, tliat their conduct will lay the foundation for 
the snecess or failure in life of their posterity, and tliat 
dishonorable conduct on their part will reflect disgrace 
upon those who come after them, is a i>owerfu] incentive 
to integrity and purity of life. Xol only parents and 
children, but husbands and wives, when both are noble, 
and their relations are hannonious, stimulate and aid 
ea*;h other to the attainment of a higher life. The in- 
fluence of home life as an antidote to crime depends 
directly upon its purity, peace, refinement, unaeltishnesa, 
goott order, activity, its intimacy and privacy, its hos- 
pitality, and its happiness. In the ideal home, the ex- 
ercise of parental authority and the freedom of the 
individual child so exactly balance each other, that the 
sentiments of personal responsibility and of filial rever- 
ence grow side by side in his heart, without overshadow- 
ing or uprooting each other. There is no more prolific 
oause of crime, of the third class, than the want of a 
true home life in childhood and early youth. 

The healthy or unhealthy development of a ihild is 
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affected chiefly by his studies (including his readiutr ). 
his occupations and his recreations. These are in turn 
more or less dependent upon the location of his home 
and the character of his associates. Everything that 
goes to make up a child's life exerts a certain influence 
upon his destiny. He may create his own opportunities 
and rise superior to his surroundings, but not unless 
he possesses superior strength of mind and exceptional 
resolution. There is a contagion of ideas, sentiments, 
and habits, resulting from proximity and sympathy, 
the power of which is not always apprehended. We 
must therefore in(*lude among the contributory causes of 
crime ignorance, or the want of a suitable education — 
of the hand, lus well as of the intellect ; idleness, which 
hius its root in indolence, frivolity, or the excessive love 
of pleasure ; vicious companions ; and the dissipation of 
moral earnestness occasioned by worthless, misleading, 
or immoral books. To these may be added the promo- 
tion in early youth of bad habits, by imitation. The 
influence of these deteriorating forces is greatest in child- 
hood. The child often needs to be protected against 
the atmosphere by which he is surrounded, and, if that 
is impossible, he sliould be transplanted, at any cost. 

There is, however, a larger atmosphere, not local but 
general, not ininiediate but remote, by which we are 
all more or less elevated or deteriorated. It is made 
up of public opinion ; social usiiges ; political, industrial 
and economic conditions ; popular sentiment ; laws and 
customs. There is nothing that can be named or 
thought of, which does not enter as a factor into the 
composition of the s(K*ial whole of which we form a 
part. Identical conditions have their specific reiU'-tions 





TUB CArsES OF CltlME, 

for good or for evil; the iudiviiluul rises or fulls iii tKe 
sctJe of t;tliii'al valup, accorilin); as he reslsta or yields to 
the iiiSueiices brought to bear upou him. Everything 
depends upuu his ultitudu towunl them. Altoundiug 
temptation may develop the highest type of virtue or 
the lowest forma of vice. Everything is, or may be, a 
cause of crime in those upou whom it reacts uiifavortk- 
bly : poverty and wealth; density of population and 
Sparsity of population; employment and unemployment; 
good times and bad times; city life and country life; 
health and disease ; civilization and barbarism ; there 
is no conceivable end to the antitheses which might here 
be enumerated, 

Nevertheless, certain social causes of crime are eH|>e- 
cially active and easily ret^ogniiwd, snch as vicious le- 
gislation, for instance, since the eiliicationiil ihiwit uf 
statutory law must be conceded, even where laws are 
nut rigi<lly cuforeed. War, whether il assumes a mili- 
tary or an individual form, is a cause of crime. Much 
crime lias grown, and will continue to grow, out of the 
unsettled relatious, the perjietual and bitt«r conflict 
between capital and labor or employers and their em- 
ployees, (joustant employment and iide<iuat« rcmimer.i- 
tion strongly tend to sublue the inipul.se to tlieft and 
violence. The toleration of vice is a cause of crime, by 
the increased opportunities thus afforded for tlie culture 
of vicious inclinations; but so is the fanatical effort 
to suppress it by violent and impracticable measures, 
which beget fanatical resistance and are the excuse for 
a wide-fqircad and virulent hypocrisy. Unsanitary con- 
' ditions, especially in the crowded centres nf {xipnlalton, 

■ a eause of crime, liecause they weaken the v'.lality 
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of those who might otherwise successfully contend 
against their criminal tendencies. There are forms of 
popular amusement which minister to crime, but the 
absence of proper facilities for recreation, under the 
grinding conditions of modern life, is equally dangerous. 
Civilization itself is a cause of crime, by the burdens 
which it imposes, and the efforts which it engenders 
to escape those burdens by shifting them upon others ; 
by its fondness for display, its exaltation of the sen- 
suous and material, its scepticism and its pessimism, its 
fierce competition for pre-eminence, and the unscrupulous 
means employed to secure it. Religious superstition 
and the absence of religious and moral conviction are 
alike causes of crime. So are the undue exaltation and 
the unconditional denial of authority in ('hurch and 
State. Many of the maxims and practices of the busi- 
ness world are essentially dishonest, and they are glibly 
cited by convicted criminals in justification of their own 
misconduct ; the criminal law, paradoxically enough, 
often catches the little fishes but lets the larger ones 
escape through its ekistic meshes. 

In short, crime, upon a large scale, is indirectly the 
product of the aggregate social state of a given com- 
munity at a definite moment. Its amount and character 
are governed by the opportunities which life affords 
for the legitimate exercise for individual energy and 
capacity, and the rewards which it offers to such exer- 
cise, in comparison with the inducements held out to 
illegitimate enterprises. The movement of individ- 
uals and of the mass will be in the line of the least 
resistance. The business of the statesman, the philan- 
thropist, and the reformer is to favor the social organiza- 
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tion auii regulatiouB which teuil must powerfully to 
make obedience to law both easy atid prulitable. 

The remark made at the outset of this discussion 
(which may be characterized as a modest coutribiilJou 
to criminal dynamics), that the causes of the third clasg 
are negative and consist in the absence of restraint, ex- 
ternal or self-imposed, requires to be mo<iif]ed, therefore, 
so far as to admit the existence of social causes of crime 
which operate directly to encourage and intensify the 
individual impulse in ttiis direction, Yet these must 
be classed together, since the active causes of crime 
referable to the social state imply ao aggravated form 
of the lack of proper restrictions upon its growth and 
raAnifestatiou. 

There is still another possible classification of the 
causes of crime. They are either individual, social, or 
cosmical. Ity cosmical causes are meant those beyond 
the control of the Individual or of the community : astro- 
nomical, geographicitl, climatic and meteorological condi- 
tions. This classitication is essentially one of proximity. 
The cosmical causes of crime »re extremely remote. Vet 
their existence and inHuence, both direct and indirect, are 
undeniable. The physical seat of criminal impulses is 
in the nervous system, which is directly affected by the 
seasons and the weather. The governors of prisons and 
of institutions for the insane, and even teachers in pub- 
lic and private schools, will at once recognize the truth 
of the remark tliat there ivre days when the entire popu- 
lation of a charitable, correctional or educational insti- 
tution act^ as if possessed, and that without (iny «p|«ircnt 
cause. Kvfi-y man who ubserves his own physical and 
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mental experieuoes knows that intense heat and intense 
cold reduce him to a state of comparative inaction; that 
the pulses of the spring in his breast drive him to the 
woods and the streams, kindle his passions, arouse him 
to new activity ; and that a pleasurable sadness char- 
acterizes the autumn days, when the nuts are ripe and 
the apples fall. Indirectly, climatic conditions make 
life difficult or easy ; and they affect the abundance or 
scarcity of the means of existence. Famine may lead 
to theft or murder ; so may the pestilence. The forms 
and comparative prevalence of crime are not identical 
in the mountains and upon the plains, nor upon the sea- 
coast and in the interior, nor upon a river and upon a 
railway line. They may be affected by the length of 
days and nights, by electrical disturbances, by the 
changes of the moon and tlie time of its rising and 
setting, even by a rainy or a dry season, or by baromet- 
ric pressure. The inquiry into the operation of these 
causes is curious, rather than })ractical ; but enough sta- 
tistics have been gathered regarding tlieni, to render it 
extremely i)rol)al)le that there is a more or less obscure 
criminal geography and meteorology. 



From all that has been said, it may oe seen how com- 
plicated and various are the origins of crime; not wholly 
personal or impersonal, hereditary or accidental, animal 
or spiritual, positive or negative, voluntary or involun- 
tary, universal or local, controllable or uncontrollable. 
Separately considered, the causes of crime are not of 
the same order or potency. They are not mutually ex- 
clusive. On the contrary, every crime is the result of 
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a rnmhinatton of causes, netir und ri^motc, direct and 
indirect, wliose number and separate value cannot be 
fully calculated, and whose auutysis is a task of almost 
inlinite difficulty. It is therefore a sign of narrow vis- 
iun and ininiature thought, to single out any one cause 
and attribute the prevalence of crime in any community 
exclusively to that; or to suppose that the removal of 
some isolated cause of crime would purify the race and 
usher iti the millennium. The amelioration of social 
evils is a process of historical evolution — painfully slow 
and disappoiutin^', but none the less sure ; and, happily 
for us all. BO far above human wisdom that, though we 
may work with CiikI and nature to the predfstiiied con- 
Btininiation of our hopes and efforts, as we best can, and 
wherever wo find an opening, yet the result rests with 
God and not with ourselves. Equally absurd would it 
be to suppose that the same treatment, applied to all 
criminals, irrespective of their ancestral, family and 
personal history, will be equally effective in all casea 
for good. 

The hope of the race is essentially a religious hope. 
These five propositions may be deduced from the Jewish 
and Christian scriptures ; that sin is the transgression 
of the law ; that all liave sinned and come short of the 
glory of God ; that every transgression shall receive 
its just recompense of reward ; that there is no manner 
of sin which may not be expiated and forgi%'en ; and 
that, where penitence and amendment are lacking, the 
coDseqnences of sin are irremediable. The man with a 
greater innate tendency to crime may rise sU])erior to 
himself and his temptations; the man whose instinctive 
eriminiil teiulcncifs are fur less, may full under the 
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power of tenii)tatiou. None of us are free from crim- 
inal weakness, which, in the face of a powerful motive 
and a favorable opportunity, might blossom into crime. 
The criminal is a man with like jxissions with ourselves, 
entitled to our sympathy, and our help. God, at least, 
is no respecter of persons. To doubt that in the end 
truth will prevail over error, and righteousness over 
unrighteousness, is to believe in the devil, rather than 
in God. The cause of truth and righteousness, indeed, 
does not need us ; but it is our privilege and our duty 
to be on that side ; and we can hasten its triumph only 
by overcoming evil with good, not recompensing evil 
for evil, but meeting scorn with pity and hatred with 
love. In tliis, the teachings of religion do not contra- 
dict science, nor are they contradicted by it. Really, 
true science and true religion cannot contradict each 
other, since truth is one. Such apparent contradiction 
as there may be is purely speculative, and relates to the 
unknown beginnings and the final end of the universe 
and all that it contains — to questions of being and sub- 
stance, not of practical duty. 
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CHAPTER XIIL 

THE THKOBT OP PTJNI8HMBNT. 

Punishment is iuflicted, not by the State alone, but 
1 by all persons vested with any measure of legal author- 
ity, howex'er local or teui|>orary : by parents upon their 
children, by teachers upon their pupils, by masters upon 
their slaves, by employers upon their employees, by 
military and other otlicers upon their subordinates, and 
by the Church upon those subject to its ecclesiastical 
jurisdiction- No definition of crime is complete, which 
does not cover all of these cases. Is it a right ? Is it 
a duty ? What is its ethical basis ? lu whom is this 
tight vested ? What are the proper limits of its cxer- 
lise, and ttie extent of the correlative obligation ? 

The nature of punishment necessarily involves suffer- 
ng, in the form of patu or loss — of honor, of place and 
r power, of property, of liberty, or of life. It always 
I implies the forfeiture of what would otherwise have 
libeen admitted to be a right inhering in the sufferer, 
■ who sulTers because he has perpetrated a wrong. The 
I primary object of punishment is, in every insUnce, 
to maintain or to restore social order, by enforcing 
I obedience to established rules. These rules are the ex- 
I pression, not so much of the personal will of a ruler, as 
I of the collective will of the community, of whatever 
K<ize, whose autonomy it is important to maintain. In 
\to far as they are arbitrary, they ai* unjusliliable anil 
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defeat their own aim. It cannot be too strongly insisted 
upon, that there is no righteous law, which is not a part 
of the law of nature and in harmony with it. Laws or 
rules, whether ecclesiastical, political, economic or social 
— whether the medium of their operation is the Church, 
the State, the family, the army or navy, a trade, a guild, 
or any other association of men — have no validity, 
except in so far as they are more or less perfect 
expressions of the universal law of nature. Man can 
not make law. That is the prerogative of the Almighty. 
Man can only formulate such fragments of the universal 
law as may have been revealed to him, or he may have 
been able, by the exercise of his own intelligence, to 
discover and apply. 

Statutory law, with which alone we are here con- 
cerned, is the will of the nation, published, in a written 
and enduring form, for the information of those subject 
to it. It may be moral or immoral. It is moral, when 
the will of the nation coincides with the divine will ; 
immoral, when the will of the people and that of the 
Almighty are in opposition to each other. Its highest 
sanction is found, not in the penalty which attaches 
to its violation, but in the response which it awakens 
in the individual conscience. It is most easily enforced, 
when obedience to it is obviously the interest of all who 
are under legal obligation to submit to it. If all human, 
laws were absolutely right and equitable, and if all men 
were sufficiently intelligent to form a just conception 
of their personal interest, and sufficiently conscientious 
to respect the rights of others, from an inward love of 
justice to their fellow-men, the necessity for legal penal- 
ties would no longer exist. The gallows would go the 
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way of the cross, which ha« long aioce disappeareil ; our 
prisons would become moss-growu ruins ; there would 
be no courts, no armies, and no necessity for either. 
The golden age would be a living reaUty, and not, as 
it is now, a beautiful dream. Our legal system, in all 
its parts, is a virtual roiifession of man's incapacity 
for individual self-goveniment, notwithstanding our 
claim to have created that system and to be capalite of 
administering it; and one can scarcely contemplate it, 
or participate in the effort to perfect it, without a 
certain deep humiliation of soul, proportioned to the 
degree of our consciousness of the weakness and imper- 
fection of human nature. 

The right of the State (or of the social whole) to 
punish offences against the criminal law, has been 
defended on various grounils. 

Kant holds that it is derived from the principle of 
abstract justice, and from the solidarity of the human 
race; that its purpose is not to prevent crime, but to 
satisfy justice; and that its etficacy consists essentially 
iu expiation and rejiaration. 

Hegel takes very different ground. According to 
him, punishment operates upon the individual con- 
science as a measure of repression ; it is a sort uf 
psychological intimidation, and should not be pushed 
any further than is necessary to insure security. He 
deduces the right to inflict punishment from the princi- 
ples of objective ethics. It is tlie chastisement of the 
negation implied in the criminal act ; it attacks crime in 
its root — in the conscience of the law-lireaker, and of 
all who have any knowledge of bis offence and of the 
reaction against it. 
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Fichte teaches a modified theory of the social con- 
tract, of which crime is the violation. All criminal acts 
merit the seclusion of the offender from the pale of the 
social organization, as an irrational being. Punishment 
is a species of composition, by the endurance of which 
the culprit regains his social status and rights. The 
doctrine of the social contract, first brought into promi- 
nence by Rousseau, led to the French Revolution and is 
largely responsible for the good and evil which resulted 
from that great social convulsion j but it is an undemon- 
strable hypothesis, inconsistent with admitted facts, and 
is now generally abandoned as untenable. 

The utilitarian theory, of which Bentham is one of 
the leading advocates, justifies legal punishment on the 
ground that it tends to secure the greatest happiness for 
the greatest number. But what is " happiness " ? who 
shall decide ? Necessarily, every man for himself. The 
lowest possible ethical ideals are justified, on this hy- 
pothesis, if they are the ideals of an actual numerical 
majority. Again, what is the ** greatest number " ? To 
what limits of time or space is the count to be confined ? 
and who is to make it, and declare the result ? 

Neither in the doctrine of the social contract nor in 
the utilitarian theory is it easy to see any recognition 
of the ethical nature of crime or of punishment. Pun- 
ishment, under either of these theories, is simply an act 
of the majority, which, in a purely selfish spirit, sacri- 
fices the criminal, for its own protection, upon the altar 
of a sui)posed social necessity. 

To return to the criminal anthropologists, whom we 
left in a preceding chapter, their philosophy is that of 
the purely materialistic school. Signor Ferri devotes 
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; first [liirt of his "Theory of Responsibility" to the 
de mo iiiit ration of the thesis that there is no such thing 
as freedom of the will. It is a delusion of conseiuus- 
ness, a figure of speech — as when we speak of the 
rising and setting of the sun. He refuses to aceept the 
dogmas of the soul and of Godj immaterial beings have 
no existence out of the imagination which creates them. 
In the Uongress of Criminal Anthropologists at Rome, 
M. Moteschott boldly avowed that the denial of free 
will is the iMstulate upon which all their researches pro- 
ceed. Necessarily, since power and responsibility are 
correlative terms, where there is no freedom, there can 
be no responsibility, Aeconlingly, Signer Vito I'orto de- 
clared it to be his opinion, that " the greater the crime, 
the less is the responsibility of the perpetrator." If the 
law of causation excludes the notion of the frewlora of 
the will; if the mind is not an entity, but a function 
of the body or mere self-eonBciousnesa; if human pas- 
sions and desii-ea and volitions are necessary products 
of the physical organism ; crime may be anti-social, but 
it cannot be said to be iumoru]. Its punishment then 
becomes an act of social antagonism to individuals out 
of harmony with the social whole, who are crushefl by 
the manifestation of superior force. Signor I-'erri there- 
fore finds, in his programme of an improved criminal 
jnrispriidence, no place for repentance and amendment 
on the part of llie iMiIprit; that, from liis piiint of view, 
is an impossibility, and it can be effected neither by 
intimidution nor by education, Thus the basis of the 
Klmira system tumbles into the abyss and dissolves into 
thin air, together with all the rest of the mystical, 
mytliical l)cliers which characterize the infancy of the 
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buiiiuii mce. UiB mind reacts aj^iust reformatjun aAi] 
ail end to be sought in the treatment of the criminal, 
and he asserts that his elimination is the sole function | 
of the criminal law. 

The harshness of this view is obvious. John Calyin's, 1 
religious philosophy is in a sense necessitarian ; but, 1 
consistently or inconsistently, be taught with equal ] 
positiveness that the will is free, and that men are 
si>onsible for their actions, because it is free. The eeeio- | 
injf fatalism with which he is charged by liis theulugical J 
adversaries was at least softened by hia conception of J 
a personal, loving, pardoning God, by whom the ire 
law of a material and philosophical necessity is prov>< I 
deutially and mercifully administered. Here we havfi 1 
all that ia repulsive in Calvinism (except the dogma of ] 
eterual punishment, which is equally held by the Komaa J 
and Greek cliurt-hes, and by all evangelical Protestant 1 
sects), shorn of everything which lightens the despair 
of the human mind, when it is overborne by the thought J 
of an inexorable, inevitable, relentless, cruel fate, whicb, | 
by the law of inheritance pushiMl to an extreme, doums. I 
tlie entire criminal class to inevitable destruction. 

Its harshness is, however, the least of the objectinuT'J 
to it. It is of course merely a speculative, metaphysical J 
opinion, like the opposite opinion for which it is thel 
alternative; neither the monistic nor the dualistic view 
of the universe is demonsti-able. But scieiiLific conclu- 
sions rest upon scientific premises, and are silstamed 
by reasoning which falls within the domain of pure 
physics; while philosophical, as distinguished from sci- 
entific conclusions are snpp<irtpd by metaphysical argu- 
ments, and rest upon metaphysical postulates deriv 
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not from oijaervatioii but from consciousriesa. Therp is 
a certain incouaistency in denying the validity of uieta- 
pliysical reiisoniug and at the same time resorting to 
it. Hut a logical cuuclusinn must be cuntaincd in the 
premises : a metaphysical conclusion cannot be con- 
tained in physical premises, nor viee vena; and it is 
further to lie observed, that from positive premises the 
materialist-s derive an essentially negative conclusion. 
Their mental processes do not commend themselves to 
a st^unJ logitiul judgment. Finally, tlie tendency of 
the materialistic pliilosophy appears to be degrading, in 
its rfiiluction of higher to lower forms of life, and of 
higher to lower motives: besides, it kills hope and 
aspiration. So long as it is unproved (and it cannot be 
proved), we are free, for these and other reasons, to 
reject it. It commends itself intellectually to those 
whom, for want of a better word, we may term iimpliei- 
tariatut, bet-ause they confound the paru>toxical with the 
false. Ethically, it commends itself to the sensuous, 
the sceptical, and the self-indulgent. 

All of these theories (including even the last, but with 
certain reservations) are glimpses of the relation of 
punishment to the order of the universe ami its main- 
tenance, obtained at dilTerent angles of vision, and all 
of them are therefore more or less one-sided and partial. 
The criminal law appears to rest on a threefold basis, 
not upon a single principle. It has three distinct aims; 
and, in this resfMvt, it may lie compared to a tri|M>d, 
which falls to the ground when either leg gives way. 
(1) There is in it the element of relrjbulion seen by 
Kant, or the recognition of the rightfulness and obliga- 
tion of cspial'iry .siu'ritii'i', a satritirc m;idc to the 
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of justice which is inextinguishable in every human 
breast. (2) There is in it the elgjtjwitjof deterren 
seen by Hegel. Its judgments are monitcry and mina- **^^*^, 
tory, they do not affect all persons alike, their influence 
over the minds of congenital and habitual criminals is 
very slight, but they aid materially to restrain the feet 
of those who are naturally disposed to do right, from 
wandering into crooked paths. (3) The criminal law is 
also, when it is rational and equitable, and is adminis- 
tered with intelligence and humanity, designed and 
adapted to effect the amendment of those subjected to 
its afflictive penalties. The model of human govern- 
ment is found in the divine order, in which we are 
chastened for our profit. The judgments of God are 
designed to lead us to repenta ^^^^^^^ 

1 It would perhaps be possible to formulate what might be termed 
the doctrine of triads, which is sufficiently curious and worthy of ex- 
amination, for which this is not, however, the proper place. The 
basis of the doctrine would be the repeated occurrence, in metaphysi- 
cal analysis, of the trichotomy, that is, the threefold division of 
almost every subject of thought. Illustrations are as follows: — 

Goil, man, and nature. 

Theology, law, and medicine. 

The world, the flesh, and the devil; (the three great temptations). 

The Church, the State, and the commune. 

Despotism, socialism, and anarchy. 

Liberty, equality, and fraternity. 

Philosophy, science, and art. 

The physical, the intellectual, and the spiritual. 

Authority, reason, and conscience. 

Pantheism, theism, and atheism. 

Many others might l)e named. The recurrence of this triple 
analysis in so many distinct regions of thought indicates the possi- 
bility of a more profound generalization, which should include them 
all. This is rendered more probable by the fact that the connection 
in some instances is apparent; for instance, between nature, science, 
reason, the intellect, medicine, the tlesh, and pantheism. I^ut this is 
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Those wlio aie unable to accept, in any form or meas- 
ure, tlie theory of retribution, reduce the basis of legal 
punishment to a single principle, that of the protection 
ot society. Society is protected, first, by the cemaval 
and isolation of the offender, who is thus disarmed and 
maile a prisoner of war, Anrjr de combat; second, by the 
exemplary and deterrent influence upon others exerted 
by the spectacle of his discomfiture and suffering; but 
the third and moat effectual way in which this result 
can be obtained is his reformation, which converts an 
enemy into a friend, and a destructive into a construc- 
tive social force. The right of society to defend itself 
is indubitable, yet it is not without limits. Might is 
not always right, and the will of the majority is not 
always just. The individual has rights, and his immo- 
lation upon the altar of a supposed public exigency may 
react against the majority, in the same way in which 
disregard for the rights of tlie community by an iudi- 

tnerel; a hint. There bip, so to Bpeak, tlirra mental |MHnls o( lh« 
coinpau: truth mail be viewed Iroin eooh ot the tlin« hi Biiccunion, 
to b« Hpprebended in its entirety — sincu, tmliig Hiiitu vrtmliiraB, «s 
cantioC regard It troin all tlirre siilea M once. What«vor m>; ba out 
angle of vision, the relations between tho divine, lh« human, and 
the nutuml are suoli,thBt (hi; pns»Onl to iiur uiinils a bleiidud linage; 
anil what we see of eithrr oorrMponils to what wo soe of tlis other 
two, the connection between them bnint; immutnble. This i« aug- 
grislwl OS ti pikftsible eipluiiLtion of the exlfllenoe among men ot three 
dislinet and dlvBrgDiit views of the origin, nature, and troatiuent o( 
crime. As a tmvnller, bernre unilortafciiig lo make a map of the 
world, miutt eiplore it In all Ite luuts (which Involves loilbig aTound 
the globe), so, to form a complete and exliaiutive Uieor; of crime 
■lid iiunishmcnt, these three views mnst be, hy an inielleciURl el- 
fort, unitei] 111 a unuilslent whole- It is unnecessary to reconcile 
tbem, ilnco each ot tlirm Is coiitesBodly partial, Tmlli is spherical ; 
imly an inHnite Inlelligeiiee can cmhrnm it by d slngla net ot pcrcep- 
tliiii, bid wUiit wn raiinot i<crci;lti', wo may nevcrlheluss cottcolve. 
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vidual reacts against that individual. The theory of 
social protection is hardly broad enough to cover every 
case that may arise in the administration of the criminal 
law. It ignores too much the moral aspects of crime, 
and has too little analogy to the divine government, 
which always has in view the recovery of the prodigal 
son or daughter, in an unselfish spirit, as taught in the 
Christian religion by the sacrifice of the Son of God for 
the redemption of the race. 

The history of criminal jurisprudence is the reflection 
in miniature of the history of the human intellect and 
conscience. With advancing morality, measures indis- 
pensable in a former age become repugnant to the popu- 
lar sense of right, and therefore obsolete. The order 
of advance is logically coherent, from beginning to end ; 
the dial of progress is clock-faced, and the inner ear of 
the historian joyfully recognizes the sounding of each 
successive hour, as the hammer of God falls, making the 
heart of humanity vibrate with ever new and higher 
aspirations. Through the entire cycle, the pendulum 
lias swung l^ackward and forward between the right of 
the ruler and the ruled, of the individual and of the 
mass, the man who wielded the rod and the man upon 
whose back it fell. Self-control, to whatever extent it 
has been practised in any age, has done away with the 
former necessity for extraneous control ; in other words, 
progress is but another name for the gradual emancipa- 
tion of the race from civil, political, and ecclesiastical 
tyranny. Justice was the original watchword of the 
friends of freedom. \ Fraternity or universal brotherly 
love was the new rallying cry which came in with the 
Christian era, as Tacitus admits, when he denounces 
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" the scoundrels, the disgrace of the human race, called 
Christians, who in their conventicles teach the dangerous 
and Utopian doctrine that all men are brothers, and that, 
without distinction of birth or rank, they owe to each 
other not only justice but affection." Equality is the 
socialistic ideal, whose realization seems to be far in the 
future, if it is indeed anything more than a dream. 
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CHAPTER XIV. 
THB PBBVXNTION OP CBIUB. 

That preveDtioD is better than cure is a tnusm which 
applies to crime as it does to all other evils, iudividual 
or social, physical or moral. There are five principal 
methods of preventing the growth of crime and redu- 
cing its aggregate volume, which will be briefly set forth 
in the pages which follow. 

(1) The most effectual method, so far as it is possible 
to a<lo]it it, would be to pnt a stop to the operation of 
the causes iu which the criminal impulse originates, and 
which favor its development and gratification and its 
spread by the contagion of sympathy and mistaken tol- 
eration, if not approval. As has been shown, the causes 
of crime are so numerous, so complex, and some of them 
at least so i^inote, that the attempt to control them is 
visionary and can have no practical outcome. This is 
pre-eminently true of what have been termed the cosmi- 
cal causes of <^rime, but it is true also of those large 
intellectual and social movements in which individuals 
and communities are caught up and carried away like a 
leaf upon the bosom of a raging flood. Political, no less 
than physical evolution, is a part of the order of nature, 
a thing so higli that the foires which imjiel it forever 
onward and the mechanism by which it is operated are 
beyond our reach, no matter how high we may climb. 

There are, however, sonic acknowledged causes of crime 



TIIK PREVENTION OF VHIME. 



iilii! 



which are mcasui-ably withiu our power to abate, if not 
to niiDiliilate. Popular eilucation, for inBtfince, tends to 
dimiuUh the volume of crime, because it is an antidote 
to ignorance, gives larger views of life and of its respou- 
aibilitieB, and, by diseipliniiig the mind, strengthens the 
power of individual and communal self-con t ml. What 
is true of eilucation in general is specifically true of 
religious education, which is uecessarily hostile to super- 
stition, to sensualism, to self-indulgence, and quickens 
the sensibility of the soul to the higher motives which 
it supplies, pi-e-eminently the hope of spiritual jierfoc- 
tiou anil of immortality; also of industrial edutiation, 
which both preserves the iMilance between the culture of 
the physical and tlie j>sychical e1enii'nt>s in its snhjcet, 
and tits him to earn a live]ihoo<l by his own exertions, 
thus furnishing him with u jtciwerful protection against 
the temptation to pau|)erism and to theft. 

It is not enough that he should be fitted to earn a liv- 
ing; the opportunity to earn a. living must also be guar- 
anteed him, and he must be secured in the [tossession of 
the wages to which he is entitled for his labor, and to 
the legitimate profits upon any investment of capital 
which he may have made. The adjustment, tliere'ore, 
of lanil and labor questions upon a sound economic and 
ethical basis would result in an immediate diminution 
in the numlwr of agrarian and pseudu-industrial crimes. 

Voluntary arbitration of industrial disputes or an ap- 
peal to the courts instead of to physlciil force, whether 
on the part of the employers or the employed, woiUd be 
in Uie interest of |>eace, order, and security, and should, 
therefore, be etu'«uragi>d. This remark replies eqaally 
to disputes lietwcen nations. The siiliNtitution of inter* J 
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national arbitration for war, by an international agree- 
ment and the creation of some international tribunal 
witli power to enforee its decisions, would dry up one of 
the most fruitful sources of crime upon a laige scale in 
the world. 

The statistics of American prisons show, and the judi- 
cial statistics, if we had them, would still more clearly 
show, that a disproportionate number of felonies and a 
yet more disproportionate number of misdemeanors are 
committed by foreign immigrants or their immediate 
olTs])ri]ig. Hence it has been argued that a violent 
check should be put upon immigration from Euroi)e to 
the United States. Apart from the difficulty of devis- 
ing and eiifou-ing a suitable check, and admiUing that 
ex-convicts at h>:ist should not, as now, be dnni[>cd upon 
our shores with the connivani'o, if not the active inter- 
vention, of governmental and philiinthi'opic agencies for 
promoting emigration, nevertjieless our past ex]jerience 
hiis taught us that, if these undesirable immigrants do 
not come in too great numbers and with loo great rapid- 
ity, they are in two or three generations assimilated to 
our own comnninity, and, after training under demo- 
cratic institutions, learn the lesson of self-t^outrol and 
are thenceforth numbered among our most valuable citi- 
zens. Hostility to foreign immigration might very easily 
be pushed to such an extreme as to result iu a loss 
rather than a gain to this nation. 

TJie home is so ]>otent a factor in the promotion of 
private and public morality, that all assaults, direct or 
indirect, upon tlio family as an institution should be 
scdujoiiblj lesistcd, whether they take tlie shape of at- 
tacks upon marriage, the tacit ciicuuragt'ineiit of license 
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ill mauut^rs, or the extrfiuu lt.'iiik'iicy t4i liixmioiLS living 
which reuders married life inconsistent with eooial poai- 
tioii and consideration ; to these shnuld lie added the 
puhlic sentiment which admits entrance upon the mar- 
riiLge reltilioii with no higher aim than physical pleasure 
or social ailvantage, and particularly the formation of 
thi! marriage contract with a delilterate purpose to avoid 
its natural and healthy consequence in the birth of 
children. 

Undoubtedly the corruption in modern i>oliticaI life, 
which is most apparent in the admimstration of munici- 
pal governments, but a less crying evil in state and fed- 
eral legislation, is a potent cause of crime, for which the 
only remedy is municii)al reform. It must always be 
remembered, however, that legislation is not iii itself a 
remedy; that righteous laws which are not duly en- 
forced, beca.uBe not sustained by public opinion and 
sentiment, aggravate the evils wliich they are designed 
to cure, since their clfeet is to develop a wide-spread 
contempt for law in general, and to enc\iurage license. 

Int^^m [If ranee is an inilirei^t rather than a direct eause 
of crime; and legislation in opivosition to it, if it could 
be enforce 1, or wherever it is enforce<l, no doubt tends 
to reduce the volume of crime in a community whose 
habits are temperate, even though total abstinent^ from 
the use of intoxicating liquors may not be universal or 
even general. But it is difficult to believe that the ab- 
solute prohibition of the manufacture and sale of ardent 
spirits wouhl have the far-reaching and immediate effect 
ill putting a stop to all crime, which some of its enthusi- 
astic advwates imagine that it might, havr. 

Ill 11 wiinl. it is iNoi-c |.i-:wli«ihl.. U> reslriiiii Ihf ••[••■ror 
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tion of the causes of crime in individuals than in the 
community at large. Crime is directly affected by the 
age of those by whom it is committed. In youth and 
early manhood the nature of a criminal action is less 
clearly perceived, as are also its consequences ; youthful 
impulses are more violent, and the lesson of self-control 
has not yet been fully learned. In old age, the unprofit- 
ableness of crime is more clearly recognized, and the 
audacity which it requires for its successful perpetra- 
tion has diminished with the failing powers of life. 
Hence convicts are, for the most part, men in early 
middle life. The possibility of checking their criminal 
tendencies is therefore largely a matter of individual 
influence over them for good before they reach years of 
maturity. 

Hereditary causes of crime are as eom])letely beyond 
our control as are the cosmical. But heredity is a con- 
tinuing influence, with an outlook in the direction of 
the future, as well as of the piist. It has therefore 
been supposed by some earnest and well-meaning people 
that crime could be sensibly diminished by the per- 
petual isolation of liabitual, hardened off^enders, or even 
by a resort to an obvious surgical operation. This 
notion is founded u])on the belief in a criminal anthro- 
pological tyj)e, which is not proven. If such a type in 
fact exists, the difficulties in the way of a judicial deter- 
mination of the question whether any convict who may 
be named does or does not constitute a member of a 
hereditary criminal group, would l)e almost if not quite 
insuperable. It is not to be supposed that the deter- 
mination of this question could l)e left to the authorities 
in charge of the prison, nor even to a commission of 
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meiiica] exijerts. This ia n point at which great con- 
sideration ninHt be shown for the individual rights, nut 
only of the convict, but of his possible posterity. Any 
violation of those rights, even if authorized by statute, 
would bring about a violent and dangerous reaction. 
Tliere are slight iudieations of a tendency on the part 
of so-calted science to invade the domain of personal 
and private freedom, similar to the encroachments upon 
the same domain in past ages in the name of religion. 
But the evils of an exaggerated ecclesiasticism are no 
greater than would be those of a scientific hierarchy, if 
it were possible to organize it. 

(2) The point at which preventive measures are most 
necessary and efficient has been indicated. The tirst 
duty uf the State is to the child. £very child has a 
natural right to such eilucation and training as will lit 
him fur the diseliarge of the duties of citizenship. The 
obligation to supply this education and training de- 
volves, in the first instance, upon Ida parents. If they 
are uuable to meet it, it must be supplied by the State ; 
but if they are unwilling to meet it. there is a demand 
for compulsory interference an the jiart of tlie Stale. 
Ill the matter of education, aa in that of charity, the 
ultimate api>eal is always to the State, as the repre- 
sentative of the entire community, the only agency 
which can provide the necessary funds for currying for- 
ward enterprises demanded by the common interest of 
all the members of the body politic, but to which a por- 
tion of that membership ia averse and refuses its just 
and equitable contribution. To any extent to which 
privatji zeal and lienevoleuce, ecclesiastical or non-eccle- 
siastical, chooses to niit't this iluinand, the State is 
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relieved of the responsibility which would otherwise 
devolve n|K)n it. To this the State has no objeetioiL 
That to which it objects is partnership with individuals 
in the administration of governmental functions, because 
such partnership obviously lays the foundation for need- 
less complications and conflict. Education, where it is 
by law made compulsory, seems to many to be an in- 
terference with parental rights; with the right of the 
parent to say whether his ohild shall receive any educa- 
tion, and, if so, what shall be its form and extent. The 
opposition of parents to compulsory education has usu- 
ally one of two roots — either the desire to derive profit 
from the labor of children, or the apprehension that 
they may be perverted from their hereditary religion. 
Child labor, at least in factories, is an admitted evil, 
which requires to be reduced to a minimum. It is 
difficult to forbid it absolutely, because there are fami- 
lies which are wholly dependent upon the lalwr of chil- 
dren for support, and, if the children are forbidden to 
ljil>or for hire, and su|>port is not furnished from some 
other (juarter, the family will perish, including the chil- 
dren ; l)eciiuse children must lx» taught to labor, and 
labor in factories is not in itself a greater hardship, 
though it may exert by association a more degrading 
influence, than labor upon the farm, to which no one 
objects ; and because, in the division of labor, there are 
certain pro<'esses which are better executed by children 
than by adults. It must be said, on the other hand, 
that the enii)loyment of children in factory work re- 
quires their constant presence, and thus prevents them 
from attendance at school, which w^rk upon the farm 
does not. As to the perversion of children from their 
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I hereditary faith, this ean hardl}' lie tlio case where reli- 
gious tenets opiwseil to that fatth are not taught in the 
public schools. Such ethical training as muy be there 
given, is consistent with any and evi?ry form of religious 
belief, since all religious organizations are agreed as to 
the fundamental principles and the practical application 
of ethics. TOur American public school system, there- 
fore, with all its defects, is, upon the whole, an eflicient 
preventive of crime.T 

Without entering upon a discussion of the vexed ques- 
tion of pateniiilisin in goveruincnt ur la U»rx-fairr, the 
State is, in a certnln metaphorical and legal sense, the 
parent of the people; and to abandoned, neglected, de- 
pendent cliihlren it of necessity stands in hru jMrenti*. 
This is un established legal duitrine. It must Grst 
see that parents do their duty by their children. If 
they fail in the discharge of that obligation, it must 
either force them to meet their re,sponsibi!ities, or 
separate their ehililren from them. This is, however, 
a question of great delicacy, which needs to be handled 
with care, lioth in its discussion, and in the execution of 
any law which autlionzes such separation. Novices in 
the mlminist ration of charitable work for children are 
likely to tie too easily satisfied that a home, however 
poverty-stricken and inferiitr (when judgeil by an i<leal 
moral standard), is an unlit home \ forgetting that there 
is no love like inolher love, and that it may be iinitos- 
eible to supply any substitute for it which will prove of 
e<iual value in it-s influence upon tlie child's character 
and after life, Tliere are, however, cases where the 
necessity of such sejiaration is indisputable. There nro 
many more in which children ixto thrown u|mn their 
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own resources at a verj' early age, in consequence of the 
<lealli or desertion of their natural protectors and guar- 
dians. With regard to these, ther« can be no question 
that the State is under obligation to see that they are 
taken off the streets, removed from evil associations of 
every description, and jiroperly taught and trained. 

Sultslitutes fur the natural home, in the form of insti- 
tutions, are provided usually by private benevolence, 
often s II pp lenient e<l by subsidies from the public trea- 
siiry. Sulisidies may take the form of direct appropria- 
tions: or money may l>e [taid, under a contract, for the 
tare nf rhildren at a lixeil price i>er capita. Snch in- 
stituliitns are divisible into three groups, those which 
:iri' piiirly iihn:ni<iii;d; those whiili are more pro|)erly 
i'li:iiitalile. lii-cuuse they funiish not only tuition, but 
Ihuh!, l.Kliiiiii:. ami clulhiiig, with medical care if neces- 
sary ; aihl iluise ivhifh are reformatory, and in a sense 
allitil tri the prison system, though not identified with 
it. Whatever may ho ihoii- esj)e('ial purpose, they are 
must suiTi'ssfuI ill avc'omplishiug their end, in propor- 
tion as lliey :ipprii\iniate to the actual conditions anil 
ri'lalious of a trui- ImnR'. Tlicy can never be a true 
hiiiiii\ fur tilt' n-usim thai the members of the establish- 
uKTit, tli(i\i!;h Ibcy ii-ail a common life, have common 
oiTii]>;itiotis, and there may exist l)etwcen tlient much 
miihia! alTcction, arc ncvcrtht'li'ss not connected by ties 
(if liluod. Till- largiT the institution, of course, the 
more' arlilicial must lie the regulations for its jjoverti- 
nifiil, tlic iiiiire of routine there will be in the daily life 
(if llic iiiiiiates, anil the less opportunity there will be 
for dcvcli>]niiciit of individual capacities and tastes. 
Juvenile institutions, with few c.tcejjtionH, more or less 
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fail to lit their beiiciicifiries for tin- iiui.-inal tiuties of 
life, in consequeiiee not merely of tlu'ii' very organiziL- 
tion, which imperfectly resembles tliut of the ordinary 
home aX best, tiut uf tlie laolatiuii of their iuiiia1«s from 
the life of the surruundiiig community. They are a 
poor substitute and a necessary evil. At the same time, 
they are indispensable, both as temporary refuges, and 
in Biime cases because no other disposition of the ekitd, 
especially if he is imt»ecile, crippled, boi>elessly ill, or 
congenitally depraveil, is jiossible. They often serve a 
useful purpose in the transition from the street life of 
the gamin to that of an ailopted chihl or an apprentiee, 
in the training which is there given iu domestic habita, 
and so forth. 

But tlie retention of a ehild in an institution beyond 
the age at which an adopted home can be found for him 
is a wrong, against which the managers of institutions 
shonld be taught to be u[ion their guanl. It is some- 
times said that private homes of suitable charar.ter can- 
not be fouud fur this elass of chihlreii in suiljcient 
number. This is prol»ably an error, which grows out 
of the failure to make an earnest, honest ePfort to find 
such homes, or an excessive scrupulousness a« to tlieir 
character. On the other liuud, the failure on the iiart 
of associations which labor for the placing out of chil- 
dren, such as children's aid societies, to exercise a proper 
care in the selection of homes and in the nu|>erviBinQ of 
childreu who have been placed in them, is a correspond- 
ing wrong on the other side. The State which has most 
successfully combined the two systems, and which proh- 
abty iidmiuisters the combined sysl^'m with Ihe greatest 
etHciency and suevess, is the .Slali' of Michigan. It 
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maintains, at Cold water, a school for dependent chil- 
dren, which is a model worthy of study and of imitation 
by all governments, in this country or abroad. 

The t<)leration of children in penal institutions of any ^e 
description is an outrage, to which no government, na- 
tional, State, or municipal, should under any circum- 
stances give its consent. It is true that there are f^ 
children who, in spite of their tender years, are old in 
crime and more hanlened than many grown men and 
wonu'ii, possibly more hoi>eless. lUit most children 
who I'ommit criminal acts and are arrt*sted on account 
of them, may Im^ said to have acted without proper 
discernment; they are only partially responsible, in a 
h\i;al sense; certainly they have not reached a stage in 
thi' (levelopnient of criminal character such as to exclude 
the hope of their reformation, under proper treatment 
and influences. Accordingly, in all parts of the civilized 
world, reformatory institutions for children, maintained 
at private or public cost, form an essential and admira- 
ble feature of the swial organization. It is a source of 
pride to Americans, that the fii-st governmental institu- 
tion of this character ever established, so far as is known, 
was the New York House of Tlefuge, chartered in 1824, 
which antedated the famous French reformatory of Met- 
tray, and the Rauhe Hans in (lermany. In these insti- 
tutions, from their very foundation, a controversy has 
been carried on by their advocates and manage i-s, the 
point of which has been whether they are most success- 
ful when or<:^anized on the family or the congregate plan. 
l?y the latter is meant the collection of the entire iK)pu- 
lation under a singh» roof, and their association with 
ea(*h other in comnnm 'vorkshops, dining-rooms, school- 
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rooms, ami playgrounds. By tUe family system, on the 
other liand, is meant their divisiuii into smu^ller groups, 
occupying sepiirate dwellings, with separiite playgrounda; 
these groups are founded partly upuci their age and size, 
partly upon their eriminal history and their charatrter 
and eouduct in the iustitutiuii. The ends sought under 
the family plan are, first, a nearer assimilation to ordi- 
nary home life, by the diminution of the numbers brongbt 
into close piTsonal eoutact ; tuid, seiwnd, a classifieation 
which will separate the more bardeneil and iu<!orrigible 
from tlioseiif whose reformation greater hopes are enter- 
tained. Tlie general tendency of expert opinion in this 
regard seems to be in favor of the family, rather than 
the congregate syst^em. The less prison-like and more 
homelike all the surronndings of such institutions can 
be matle, the better. They should be for one sex exclu- 
sively. The investigations mode in the last census show 
that too many non-«rimiuaI children are admitted to 
them and retained in them. Reformatory institutions 
are properly designed only tor those who have committed 
some act which would lie criminal in an adult. They are 
not meant to he refuges for ucglccltHl and abandoned 
children; least of all should parents be allowed to com- 
mit their offspring to them at their own pleasure and 
their own cost. 

The reniarka maile as to the desirability of caring for 
destitute children in privat-o homes, rather than institu- 
tions, where such care is [wsaible, apply also to criminal 
children. Many are ruined, no doubt, by being com- 
mitted to a refonnatory and there hrouglit into contact 
with corrupt associates, who might have lieen saved, It 

itei>c<' ill tlicirciuse bei-n siisiiemb-d, and hail thU ~ 
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allowed to return to their own homes ; or, if for any rear 
son that was undesirable, placed in some private home, 
or in an institution of a purely charitable sort. The 
State of Massachusetts, in this respect, has set an exam- 
ple worthy of universal imitation. Under the criminal 
code of that State, the imprisonment of a convicted 
criminal is not a legal necessity. He may be sentenced 
merely to police surveillance. The State appoints an 
agent, whose duty it is to attend the trial of every juve- 
nile offender in the courts. This agent may make an 
independent investigation of the facts and circumstances 
of each case, and report his or her conclusions privately 
to the judge. The trial of a child cannot take place, 
without the presence of this agent, who is recognized by 
law as the child's friend and champion. In many in- 
stances an arrangement is made, by which the case never 
comes to trial, but the child is dismissed and sent home 
with a reprimand and a few words of wise paternal 
counsel ; or provision is made for him in some charitable 
institution, or he is boarded out at State expense. The 
same disposition may be made of him after trial. But 
under no circumstances is he allowed to go to prison as 
a convict. 

The results of this system have been so excellent, 
tliat it has been extended, and is now applicable in part, 
to adult men and women. 

(3) The thinl and most imi)ortant form of prevention 
of crime is found in the police system, which, like the 
penitentiary system, is of purely modern origin. The 
possibility of converting the police force into a gigantic 
instrument for the collection of blackmail, the defeat of 
the popular will at the polls, and the fostering and pro- 
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motion of vice for a [lei'uuiary or political consiileration, 
has beeu recently demonstrated, in a most paiiifid way, 
ill our chief metropolis. How far this evd extends to 
other cities it is impossible to say. It is not believed 
to be general. The police, as a whole, are on the side 
ot social order aud security, and render au invaluable 
flervico, not only in the detection and arrest of criminals, 
but in the prevention of crime. In this they will bo 
greatly aided by the system of anthroponietrieal meas- 
urements, invented by Dr. Bertillon, for the identifica- 
tion of habitual members of the criminal class, of which 
mention has been made in a previous chapter. 

(4j If it is imjiortant to care for the young, who are 
liaole to fall into crime, but not yet beyond redemption, 
it is equally important to care for ex-convicta, who, 
while undergoing their sentence, make profes-siona of 
[lenitence, and who give reason to believe that they are 
sincere and to hope that they will be able to keep their 
newly formed resolutious of amendment, after they are 
discharg^l. The most terrible moment iu a convict's life 
is not that in which the prison door closes upon him, 
shutting him out from the world, but that in which it 
ojiens to admit of his return to the worid, having lost 
his character anil standing among men ; having suffered 
for months or years from the deprivation of pleasures 
to which he was accustomed; and having but little, if 
any, money in his iK>ckct with which to meet necessary 
ex|)euge3. Without friends and without employment, 
his situation is critical in the extreme. It is almost cer- 
tain that, if nothing is done for him, he will relapse into 
crime, partly because, when his means are e.ihaUBted, 
no other way is open to him by which to replenish 
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his purse; and partly because, although the respectable 
shun and avoid him, he is sure to receive an open and 
cordial welcome in the haunts of vice. He is, too, very 
liable, if he finds employment and attempts to lead an 
honest life, to be recognized by some prison associate 
and blackmailed or informed upon. The creation of a 
State agency, or the formation of a voluntary society, 
for the aid of discharged convicts, is therefore every- 
where desirable, if not essential. 

Tlie question has been much debated, whether it is 
wise to establish homes for discharged convicts, or to 
aid them in some other way, namely, by finding them 
employment, loaning them money, furnishing them with 
tools, and the like. The objections to a discharged con- 
victs' home are that it maintains, to some extent, the 
criminal associations of the prison ; that it encourages 
the natural indolence of the ex-prisoner ; that he is apt 
to remain too long in the home, and not to exert him- 
self sufficiently on his own account. The general con- 
sensus of opinion among prison officials is therefore 
rather unfavorable to them, though there is no doubt 
that in some instances they have done a great deal of 
good. They are very difficult to maintain. It is also 
difficult to find suitable men and women, with the neces- 
sary devotion, to manage them. Under the Elmira sys- 
tem, there is comparatively little need for them, since, 
under that system, the prisoner is not discharged, no 
matter what his record in the reformatory may have 
been, until he has found, for himself, through the 
agency of his friends on the outside, the employment 
and guardianship without which a parole will not be 
granted him. 
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(S) Finally, the prevention of crime depeiids to a 
very targe degree upiuii the education uf puliliu senti- 
ment. Public opinion frames the laws and enforces 
them. Public opinion gives shii[*e to all social instilu- 
tioQB and regulations. Public opinion is the tribunal 
before which at last every man is upon trial, and from 
its judgment there is no escape. Public opinion, there- 
fore, needs to be enlightened, informed, and guided, 
upon all questions relating let crime, its causation and 
prevention, and to criminals, their treatment, reforma- 
tion and rehabilitation. There is an immense literature 
upon this subject, iu all languages; but comparatively 
few books relating to it have been printed in America or 
have any extensive circulation here. The various prison 
societies which have been organized, notably the socie- 
ties in Massachusetts, Pennsylvania, New York, and Ma- 
ryland, and the National Prison Association, organized 
in 1870, have done much by their conferences and i>nl> 
licatiuns to create a healtliy public opinion upon this 
subject. But their memlwrship is sniidl, and their pub- 
lications liave little circulation and proltably few reailers. 
An attempt has been maile to arouse public attention 
and interest by the institution of i' Prison Sunday,*' in 
August of each year, when clergymen have been re- 
quested ho make it the theme of their pulpit ministra- 
tions, and tliey have sometimes been supplied with 
material for sermons suitable to the occasion, by the 
publication and distribution of a newspaper entitled 
PrUon Sunday ; but this effort haa been only partially 
suc(.<es3ful. The Internatloiuil Penitentiary Congress, 
which nominally meets once in five years, is upon a 
semi-diplouiatic baais, ist jialroui/ed by nearly ail civil- 
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ized governments except our own (although it owes its 
origin to American initiative), has become an established 
institution, and exerts a wide influence for good. There 
are also various national prison associations, such as the 
French Societe des Prisons; and one international or- 
ganization, of a voluntary character, entitled The Inter- 
national Association of Criminalists,^ which has started 
out with vigor and promises to exert a wide and grow- 
ing influence in the direction of the reform of criminal 
jurisprudence and of penitentiary administration. The 
subject is beginning to attract the attention of the press, 
and many valuable articles have appeared in the daily 
and weekly newspapers and in the magazines and re- 
views. Several of the colleges and universities of the 
United States include this in the list of optional stuilies 
in their curriculum, regarding it as a branch of applied 
social science. Tlie influence of this discussion is mani- 
festly felt by the state and national legislatures, which 
have responded in some measure to outside pressure, 
and have inaugurated various reforms, which are, how- 
ever, still in their infancy. Without continued and per- 
sistent agitation of the questions which form the theme 
of the present volume, there is danger, however, that 
what has been gained in tliis direction will be lost. 
Eternal vigilance is the price, not only of liberty, but of 
everything else worth having or preserving. 

1 "L'Union Internationale de Droit Penal." 
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And now the author and his reader must part com- 
pany. We liave at last arrived, after a long and, it is 
to be feared, a tedious journey, at the end of the rout«. 
Many dark and bloody scenes have we witnessed to- 
gether; OUT hearts have been touched by various and 
dissimilar emotions. At much more ttiat we might 
have seen we have not been able to cast so much as a 
passing glance, for want of time, or because it lay not 
iti oiir direct path. 

Among things omitted may be specially mentionetl 
the ministrations of Elizabeth Fry to the female prison- 
ers in Newgate; also the reorganization of the English 
prisons, so well descril>efl by Sir Edmund Pii Cane, and 
the substitution of central for local cxintrol of the county 
gaols. But of these and uiu«h else nothing can here be 
said. 

Indeed, this book is but an outline, like a map on 
which are laid down only the larger rivers, mountains, 
and towns, with no more detail than is nee<lful to give a 
general notion of the country through which we have 
passed. Or it may be compared to a case for papers, 
divided into compartments and properly labelled, in 
which the student may find a pla<:e to stow away such 
bits of information as he shall find in the course of his 
reading and his experience of the world. For, if I have 
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at all interested joii in the fate of tlie guilty, be a 
that henceforth, at the most unforeseen moments and in 
the most unexpected places, you will stumble over tales, 
poems and reflections, in literature ; over pictures, in 
art; over facts, in science; which will remind you of 
what you have read, and whose relation to all knowl- 
edge will be the clearer to you, for the reading. The 
remark may here be reiieated, with which the subject 
was introtluced to your notice, namely, that it is vitally 
connected with every interest and pursuit in life. Nay, 
more; without some degree of acquaintance with it, his- 
tory, science, philosophy, and religion are but imper- 
fectly apprehended and understood. It sheds light upon 
the most mysterious and baffling problems of existence. 
The spirit of every age is reflected and expressed in the 
attitude of the criminal law toward those who have 
vitjliited it, in their ignorance, their weakness, or their 
passion. 

If, then, it is desired to know what must be the future 
courw of ihc inconiplcti' evolution of criminal jurispru- 
dence, we can at least ])i'etlict tliat it will follow to the 
end the lines which have Ireen historically traced. The 
frerm of that which is to come is contained in what has 
alreaily hapjieiied. The record alresuly made is one to 
Jill the lover of his kind with hope, not with despair : 
hope that the lesson of failure has been learned and will 
not be forgotten, that the true path has been found at 
last, and that the nations of the earth will sooner or 
lat^'r 1)0. induced to walk in it. The criminal is better 
undcrst(Kn! than he once was ; and so are our relations 
and obli«;atiiuia to him, in the diseharRe of which we 
shall the better serve ourselves and the Stjite. 
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jVmoiig the refyrma to bo aouglit and laljoied for are 
these : — 

The spirit of revenge, in matters political and social, 

I which characterized tlie dark, lurid morniDg of the 
world's history, must be put away, and exchaugeil for 
that of sympathetic pity. With it must go the seuse- 
less fear wbi(\b ia tbo aiitipofle of love, the only remwly 
for human siti and wretchedness, Keai- and vengeance 
are passions which in turn beget eocli other. Let us 
leave the avenging of wrong to God, whose sole prei-ogar 
. tive it is, and who cau alone a^lminister justice duly 
tempered with mercy. This lies at tlie foundation. 

In proportion as the light of religion and of science 
dissi{>ates the dread of crime growing to fateful and de- 
struftive proportions — a dread which betrays distrust 
of tlie providential care of infiiiito Gooihie.ss, Ulsdoni, 
and Power, all that is unneeessarily harsh in the en- 
forcement of law will in time disappear. War, with il« 
horrid front; slavery, in all its manifold forms; all 
cruelty and oppression; tlie death penalty, life sentences, 
voriwriLl punishment, and the infliction of mental and 
moral suffering for the sake of giving paiu. 

It is not enough that criminal jurisprudence should be 
humane; it must also be intelligent. For this a pro- 
found acquaintance with human nature is requisite, and 
the skill to apply it, both by way of deterrence and of 
reformation. Neither ot these ends can l^e obtained 
without paiu to the wrong-doer; no more can some dis- 
eases be hciilcd without the surgeon's knife. Law can 
never afford to be weak ; its supremacy must be niain- 
tiiincd, even at the cost of bloodshed. Rut a wise and 
teiider aurgi'un never draws blood without neccaaity, and 
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then on]; in the Im>|« of effecting a cure. Wtsiloiii, 
this case, is but umtber mnte for knowledge. U< 
the criminal must be kuo«i), before he can be suit 
treated : in bis capacities, his instincts, bts sentimt 
bis inclinatioDS, his luibits. He must be known phyi 
cally, mentally, and spiritually. Above all, he must be 
known individoally. Ituth his normal and his abnormal 
tendencies should be clearly understood, with special 
reference to the stimulation of the normal facolties in 
which he is deficient, and the repression of the abnormal 
tendencies which are evidently in excess. He can be 
judged only for what he ia ; not fitted to a Procrustean 
bed and measured by other men. That wliicli may be 
done for him cannot be accomplished by mechanical pro- 
cesses. What he needs is growth — development from 
his own centre, by assimilation, under judicious observa- 
tion, guiilance, and restraint. His resistance must be 
overcome, but it is his will which nemls to be gained. 
Until that is gained, nothing is gained. But it can be 
gained only by kindness, nor is severity inconsistent 
witL kindness. He will yield to no man, except under 
compulsion, whom he does not feel to be his friend, 

Not for an instant, however, can we admit tliat tb6 
larger interest of the whole community, of which 
criminal is a degenerate member, should be sacrifioed 
his [jersonal interest A healthy society, like a healtJif 
body, eliminates from itself the morbid and morbiflc 
dejecta, whose retention would imperil vitality. A sen- 
timental interest in convicts is unnatural, and injurious 
alike to Ihose in whom it originates and upon whom it 
terminates. We should not deceive ourselves as to a 
prisoner's wtual cbaructer, condition, and desert, 
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deceive him as to our opinion of his comiutt and mo- 
tives, though we may, for his sake, withhold the expres- 
of that opinion ; and, if rightly constituted, we eaa 
never taunt him with his infirmities and his mistakes. 
It is necessary to regard crime as aii obsession, and to 
distinguish between It and its victim, as, in medicine, 
we fight disease but not the patient. These degenerates, 
if they cannot be regenerat«d, are to be firmly, humanely 
secluded from such contact with their kind as will iuteu- 
sify their criiniuality and infect the innocent with it. 
Having secured this seclusion, our right to interfere 
with their personal freeiloni emls, except in so far as 
may be essential for the preservation of order and obe- 
dience to lawful regul.ilions in the prison. It is nut 
al>solutely certain that we have a natural right to eomi>eI 
them to labor; if any prisoner is deprived of the privi- 
lege of useful occupation, he will l>cg for it, otherwise he 
is not sane ; certainly we have not the right to work him 
for profit, still less for the profit of a prison contractor ; 
ajitl much of the eoriHiral puuistiineut inflicted for failure 
to accomplish an allotted task is outrageous cruelty, the 
toleration of whitih will be regarded by posterity with 
puzKted horror at the contemplation of our blind and 
selfish inhuraaiiity. 

To preserve the innocent from contamination, the 
absolute isolation of every prisoner awaiting trial is 
an indispensable necessity. A foul blot upon American 
civilization is the tolftration of the association in idle- 
ness which characterizes our county jiuls and city lock- 
ups. The county jail system is inherently bad, and that 
for many reasons. These minor prisons are improperly 
constructed and improjieily governed. It is a fatal mis- 
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take, to allow them to remain under the local control of 
county courts or county boards of cominisBioiiera. The 
prisoners confined in them have violated the law of the 
State, and are in the custody of the State ; by what 
light dues the State commit them to the hands of an 
inferior jurisdiction, over which it exercises directly no 
control, in the way of appointment or regulation ? The 
sheriffs elected as officers of the court have rarely any 
speuial training or qualifications for the duties of a 
prison-keeper; and, if their other engagements make 
heavy demands upon their time, and the number of 
prisoners is sufficient to justify it, the government of 
the jail is entrusted to a deputy with even less adapts 
tion to his special function than his chief. The system 
is not only cornipting, but wasteful in the extreme, since 
tlie avei-age number of prisoners in an American county 
jail is less than five ; many jails are nearly always 
empty. The erection of prisons is therefore needlessly 
multiplied, and it is customary to build an extrava- 
gantly costly residence for the sheriff, in connection 
with the jail. Since he has so few prisoners to care for, 
an extravagantly large per diem allowance is made to 
him for feeding them. In some i^tates, this is supple- 
mented by fees for locking and unlocking, which are the 
occasion of unnecessary arrests, prolonged detention of 
prisoners, and a good deal uf actual fraud. It is im- 
possible to furnish occupation in these minor prisons, 
other than the cleaning of the jail and similar petty 
domestic service. The majority of them are badly 
planned and badly built — cellars under the court-house, 
or if not, they are apt to be dark, foul, cold in winter, 
hot in summer, destitute of suitable sewerage and i 
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supply, cramped, unhealthy, aud so arraaged that two 
or more prisoners occupy a common apartment They 
are iiisetiiire, and escapes are frequent. Often they tack 
any provision for classification of prisoners, even for 
the separation of the sexes. In the best of them, with 
few exceptions, free association, at least in the corri- 
dors, was the only thought of the architects who 
desi)pied them; and in some of tliose constructed with 
a view to complete isolation of the inmates, the sheriff 
in charge refuses to enforce it. They are nurseries of 
crime and of vice, phigue-s{)ots, which demand complete 
suppression. The system should be at once al>an(lone<l 
and replac^cd by one more rational and more responsible. 
Isolation is also indicated as a desidenitum, in many 
instances, for felons in our adult reformatories and 
penitentiaries, particularly at the beginning of their 
term of incarceration, or at a later period, when they 
prove stubbornly rel)et[ioiis and irrtH.-! aim able. 

The organiKition of prisons is susceptible of great im- 
provement, es|>ecially in the medical department and in 
the work of the chaplain and school miister. The war- 
den of a penitentiary represents law, the physician 
science, and the chaplain religion. It requires all three, 
to exert the most complete iiiflnence over the convicts 
and to secure the best attainable results. These three 
officials should constitute a trinity, with one mind, heart, 
and purpose; they should work together for the attain- 
ment of a common end ; their duties, rightly conceivwl, 
cannot clash ; ami they should be on more nearly a level, 
in point of dignity aud authority. Where achapluin is 
■ely tolerated, he or the warden is unfit for his posi- 
i. The physician should prcfcnibly reside in the 
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prison and give his entire time to the discharge of 
the duties of his office, which include much more than 
the mere prescription for the sick and attention to sani- 
tary conditions. The physician and chaplain are the 
right and left arm of the warden who estimates aright 
the services which they are capable of rendering; it 
would be equally wise to abolish the quartermaster and 
the commissary in the organization of an army. They 
are or should be his confidential friends and advisers, 
his council, subordinate to him in rank, but personally 
his equals and admittedly entitled to every courtesy as 
such. In a country like ours, with a mixed population 
and no established church, the religious needs of prison- 
ers of differing religious faiths, with diverse forms of 
worsliip, can only be supplied by the ministration of 
pastors of the same belief with themselves, and provis- 
ion should be made for such ministration. If any 
clerj^ynian not officially connected with the prison ad- 
ministration presumes, however, upon his privileges and 
interferes with the discipline or undertakes to dictate 
to the warden, there is but one remedy — to show him 
the door. 

Greater attention needs to be paid to the selection, 
instruction, and discipline of the inferior officers and 
eniploy(»cs. They should never be appointed, retained, 
or discharged, for purely political reasons. 

Since the aim of an ideal convict treatment is the pro- 
motion in the prisoner of the healthy growth of normal 
tiilents and propensities to the exclusion of the abnor- 
mal, the aliment necessary for such growth must be sup- 
plied in adequate amount, both for the body and the 
mind. For the body the requisites are food and exer- 
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cise ; an ample and nutritious diet — starvation, fen- the 
Bake of pumahment, is a scientific OJiaclironism, in tliis 
nineteenth century; and exercise which is useful, pro- 
ductive, easily within the prisoner's caplu^ily, and suffi- 
ciently interesting to secure his mental attention. Here 
the physiciiui can aid materially in ihe process of de- 
velopment by closely watching the effect upon each in- 
dividunl of his diet and occupation, and advising such 
changes as, in his medical judgment, will promote the 
end in view. His records of experiments in this direc- 
tion and their results, if judiciously and faithfully kept, 
will prove of value to science and to sound prison dis- 
cipline. The provision of ftxiA for the mind devolves 
usually, under the direction of the warden, upon the 
chaplain. To him is entrusted the oversight of the 
schools, the care of the library, and the direction uf 
the public exercises in the chapel. A competent and 
faithful chaplain can relieve a busy and overworked 
warden of much care and labor, if he deserves his con- 
fidence and has it, which of course he cannot have, un- 
less he works in subordination to his superior officer and 
in harmony with him. 

In the choice of occupations for individuals, dne re- 
gard niust be paid t«i their jiersonality, also to the prob- 
able effect that their assignment to a special form of 
lahor will have upon them after their discharge, in aid- 
ing them to secure congenial and remunerative employ- 



There is danger, on the part of the author, in going 
too deeply into details of prison discipline, luid this Hue 
of remark will not 1» pursued farther. But these are , 
illustrations nf the spirit, whudi it is desira1il« to infuse 
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into the manageiuent of penal institutions, and of the 
ways in which that spirit will manifest itself, where it 
is present. 

This is the general direction whieh the improvement 
of our prisons must take. The amelioration of the 
criminal ccxle and the amelioration of prison discipline 
go hand in hand, with equal step. They have the same 
basis and the same aim. They rest upon the conviction 
that the criminal is a fellow-man, whose rights can- 
not be violated with social impunity ; that he is to 
1h^ uplifted and restored, not crushed — better kill him 
outright, than reduce him to a state of imbecility by 
slow but sure degrees, exciting him to resistance and 
thcMi subduing his resistance by violence. The criminal 
law, seeing the criminal deed, seizes the doer of it (but 
williout pronoiUK'ing a moral judgment upon him, which 
it is incapable of doing), and, for the protection of 
society, it places him where he can do no harm, but 
where, if amenable to treatment, he may hope to be 
benetited. It does not, however, in advance of any 
thorouirh investiiration into his antecedents and con- 
stitution or liabits, rashly preseril)e the specific remedy 
applicable to his case, nor the exact date at which it 
is to be discontinued, prior to any reasonable expectation 
of a cure. Having eonnnitted liini to the hands of an 
ex])ert in criminal tlierai)euties, selected by the 8tat^ 
on the ground of his known and proved qualifications 
for the ]>laee to whicli he is appointed, and responsible 
to the State for the faithful and successful discharge of 
his responsible and delicate functions, it insists that he 
shall be subjected to the treatment approved by this 
expert, and by other experts in the same line, until, in 
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his or their jiidgnn'iit, all has been done for him that 
can be done. If the degeneracy apparent in him is 
coiigeiiilal and profound, the treatment, however skil- 
ful, will end in failure. Criminals uf this type jire 
in the minority. The majority of them are susceptible 
of improvement under iliseiptine, and will respond to it, 
if it is wisely adapted to their iudividual peculiarities 
(which must therefore be i-arefully studied), and if there 
is no relasatiou of it liefore it has had the necessary 
time to accomplish the desired resnlt. Too much must 
not be ex|>ected of it, nor etjual benetit in all ca^s. 
It is enough, if it has the effect to put its subject in 
such a condition that he can live and act in the social 
state without serious liability to relapse into crime. 

The adoption of this method of dealing with crimi- 
nals by the substitution of a reformatory for a penal 
discipline, presupposes that the authority by which it 
is exercised is competent, which means a great deal. It 
means high moral character, earnestness, devotion, self- 
sacritice, rare intelligence, insight into human nature, 
tOA-X, tenacity of will, exi>erieiiGe, patience, and hope. 
The heail of a reformatory institution must be worthy 
of trust, and he must be trusted — and sustained. 

As to the ineovrigihie, nothing of value Is gained by ^^ 
threatening them with life-long incarceration, if thi'y do « — — ^ 
not exercise a resolution of which they are incajiable, 
and yield to influences to which there is nothing in them 
which responds. It is desirable, if the form of their 
criminality is dangei-oHs io themselves or others, to hold 
them in custody, for the protection of society ; but 
not otherwise. They should not be retained in the 
reformatory, but provision shouhl U.-- made for I 
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el!>ewliere. The disposition to be made of t 
sepai-ate question, with whiuh the question of the 
corrigible need not be complicated. The corrigible, 
having undergone a sufficient term of imprisonment 
to satisfy tlie deterrent aim of the law, should then, 
if ready for their discharge, be released, and whether 
this is so, the head of the establishment is the only 
competent judge. 

It has taken the world a long while to develop 
this conception of criminal law. Indeed, it is yet 
foreign to the thoughts of the mass of mankind. But, 
once Iodge<l iu the mind, it cannot be dislodged. It 
agrees with the teachings both of science and religion. 
It contradicts no principle of justice. It is humane- 
It solves a great number of perplexing doubts, which 
tlie old system could never satisfy. It rests upon an 
accurate analysis and synthesis. There can be no doubt, 
in the minds of those who have grasped and accepted it, 
of its universal adoption, so soon as it is generally 
understood, and whenever the average intelligence and 
morality of the community shall reach such a point 
of elevation as to supply the necessary conditions for 
its sucxtessful operation. It is the culmination of the 
experience of mankind. 

One final thought. Too much use is made of the 
prison, Multitudes of convicts are in confinement, 
whose release would work no possible harm to society, 
and who deteriorate in prison, but would profit by free 
association with their kind in every-day life. They have 
not Iweu wrongfully convicted, but they are needlessly 
held. The prison has done all for them that it can da 
There are others who, having been convicted, would 
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have been more likely to amend their ways, if never 
incarcerated. Many men on the outside liave com- 
mitted the same acts, with no higher motives, but are 
respected, useful, and happy, because the criminal law , 
was not brought to bear upon them. Those most famil- 
iar with crime, criminals, and prisons are least willing 
needlessly to jeopard the entire future of an occasional ■ 
offender, especially in youth, by his arrest and prosecu- 
tion, so long as there is any reason to believe that he 
can be turned from evil courses by less stringent and 
irrevocable means, which do not involve lifelong dis- 
grace. It has been well said, that the prison will never 
fulfil its own highest purpose, until it shall have put an 
end to the necessity for its own existence. The aboli- 
tion of the prison (but not until there it no longer any 
need for it) is the dream of the prison reformer. Not 
that he has any immediate expwitation of the realization 
of what he trusts may prove, to some far-off generation, 
to have been a prophetic vision. But there are many 
cases in which police surveillance might perhaps be 
sulistitnted for it, and that in the near future. And 
one reason for the adoption of the indeterminate sen- 
tence is that it seems, to the eye of faith, to be a step 
in the direction of this lofty ideal. 
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